BOPHILA JIEGKH* UDC: 343.9 


MakyJITeT 3a IpaBHe UM MOCMOBHE cTyAHje IIpermeauu pay 
mp Jlasap Bpkatuh II[pumspeu: 01.09.2021 
Hosu Can Ono6opeu: 24.09.2021 


Crpana: 231-248 
DOI: 10.51738/Kpolisa2021.18.3r.3.03 


HAYEJIO OMOPTYHUTETA KPHBHYOHOL TORBEBA -— 
IPABHO TEOPHJCKH ACIEKT 


Caxetak: OnuiTe ApyUITBeHe, MOJIMTHYKe HM CKOHOMCKe TIpoMeHe y caBpe- 
MeHOM cBeTy Hactasie Kpajem 19 wu moyeTKOM 20 Beka CHaxKHO cy yTHUalie M Ha OL- 
cexHe pedbopMcKe Tpolece KpHBHYHOr HM KpHBYHOMpouecHor 3aKoHOaBcTBa P. 
Cp6uje, Koje ce Ha WlaHy cy30ujara KpHMHHAaUTeTa y Ipakcu WoKa3aI0 HeeduKa- 
CHO, HHeEpTHO M HeyemOTBOpHO. AHamM3a pakce je MoKa3asia Ja je MOTPeOHO U3Bp- 
UWIMTH CTpyKTypaive MmpoMeHe UpeTXORHOr KPpHBHYHOr MOCTyMKa Impe cBera Kpo3 
W3MebeHy yIOry jaBHOr TYKMOLAa HU ycBajae Moje HOCTaBJbeHUX POPMH HeroBor 
TocTylatba y KPHBHYHHM CTBapyMa. 

Edukacua Oop6a NpoTHB KPHMMHaIMTeTa KOjH je NoKa3HBao CTaHH TpeHy 
pacta, Hy2KHO je 3axTeBaJla 0p3, alleKBaTaH HM CaBpeMeHH KPHBHYHH MOCTyMak H 
cyhete y pa3yMHOM poxy. To je OH0 MHTepec Kako IpyuITBa KaO WeMHe Tako Hu 
OKpHBIbeHOr. Y TaKBHM YCJIOBHMAa, HaveJIO OMOPTyHHTeTa KPHBHUYHOr Towerba T0C- 
TaJIO je BaxkKaH MHCTPyMeHT KOjHM ce Obe30ehyje ebukacaH KpHBH4HH MOcTyMak Koy 
jeQHOCTaBHHjHX, JaKWIMX KpHBHYHX ea. Ratio legis H KPHMMHAaIHO MOJMTH4KO 
ompaByatwe yBohera opor Hayella y KPHBMYHO 3aKOHOZaBcTBO P. CpOuje, ormeqao 
ce lIpe cBera Kpo3 pactepeheHha KpHBHYHMX CyJOBa, CMamberbe Opoja KPHBHYHUX 
TipeyMeta MW pallMoHamM3auHjy KpHBu4Hor mpaBocyha. Ha opaj Haunn P. CpOnja je 
cieqWla CaBpeMeHa pellieHa H TpeHAOBe eBPONCKHX KOMMapaTHBHHX 3aKOHOaB- 
cTaBa cTBapajyhu ycuoBe 3a jeqaH eslacTHYaH KPHBHUYHOMpoOuecHH MpucTym y Tpe- 
THpawy W3BplIMala WakKWIHX KPpHBHYHMX Jena. AkyeHaT je Ono Ha ecpuKacHoM, 
J{eIOTBOPHOM, yupowheHom u ZedopMasIH30BaHOM KPHBHYHOM IIOCTyIIKy. 

Ksbyune peu: OOpTyHHTeT, JIerasiMTeT, KPHBHYHH TMOCTyMak, KpHBHYHO 
roHelbe, lIpaBHa Hayeya 
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TaBJbalbe MOj€HOCTAaBJbeHHX, IIpakKTHYHO e(*eKTHBHUX (POpMU ocTynawa KojHMa 
ce oGe3behyje aleKBaTHa JpyWITBeHa peaklHja Ha KpuMuMHamutTeT. JeqaH of HHC- 
TpyMeHaTa KOJMM Ce MOCTHKe OBaj LMJb jecTe Ha4eIO OMOPTYHHTeTAa Koje je T03Ha- 
TO Y CKOpO CBM CaBpeMeCHHM KPHBHYHHM 3aKOHOJaBCTBMMa eBPOMCKOr KOHTHHEeH- 
TasIHOr mpaBa. 

OnopTyHuTeT je TpaqHuMoHaTHH pwHuMI dpakuyckor KpHBM4Horpouec- 
HOT papa KOjMM jaBHH TyXKWJall MOTMyYHO cTOOOAHO OmTy4yje qa jm he KopuctTu- 
TH CBOje 3AKOHCKO TpaBo HM Wy2KHOCT TOmeHa YYMHUJalla KPHBMYHHX [ese WIM He, 
pykopoyehu ce HCKJbyYHBO HHBOOM YIpOxKeHOCTH ApxKaBHor HHTepeca. OH WeHH He 
CAMO 3aKOHHTOCT Hero MH OMOpPTYHHTeT rowHerma (Bacusbesuh 1981, 122). 360r Tora 
ce y JeqHOM Jey Teopuje PpaHilyckor MpolecHor 3aKOHOMaBCTBa CMaTpa Ja je 
IIpHHUMM OMOpTyHHTetTa OojbH UH e*beKTHHJH y OWHOcYy Ha Hayedo JeramuTeta jep ce 
THMe H30eraBa TOHeHe KPHBMYHHX Jesla Koja HECYMIBMBO IIpeycTaBlbajy He3sHaTHy 
IpyliTBeHy OMmacHocT. 


Tlogcehawa pau, y ppaHilycKOM MaTepHjasIHOM KPHBHYHOM TIpaBy ycBojeH 
je KOHUenT PopMasHOrH NojMa KpHBHYHOTr, Aea KojH y ceOu He caypoxKH eleMeHT 
IpylitBeHe onacHoctTu. To 3Ha4uH a He OH MMayIO CMMCJIa MHHUMpaTH KpHBHYHO 
TOHeHe HakO cy OCTBapeHa cBa ObeexKja KPHBHYHOr Jesla - MpOTHBMpaBHOCT, 
ogpehenoct y 3aKoHy, KpHBuua — jep TO He 3axTeBa jaBHH HHTepec. TayHuje, Kpu- 
BHYHO TOHeHe HMCKIby4yje He3HaTHa JIPyWITBeHa OaCcHOCT, OJCyCTBO WITeTHHX 
nlocuiequla UM HH3aK HBO KpHBuue yaHHnoua. Jla je y oBaKBUM CHTyalujama Tpu- 
MeHa KPHBHYHHX CaHKUMja HenoTpeOHa, roBopH HW NPHHUM pHMcKOr KpHBHM4HOr 
lipaBa ,,minima non curat praetor” npema koje ,,cyaqMja He OpHHe oO MasIMM CTBapH- 
Ma”. EBHeHTHO je a je JOM Tafa KpHBHYHOpaBHa peakUHja Ha W3BpWIeHO KpH- 
BHYHO e0 Ova MCKIbyyeHa NPHHUMNOM OMOpTyHUTeTa. 


Vnak, peasiHu JoMalliaj JMCKpeltMOHOr rowerwa OMeheH je u ompeheH 10jMom 
MW WHpPHHOM KOHUelTa KPHBHYHOr ea, HAYHHOM HeroBe perieMeHTalMje HW HHXe- 
PCHTHHX OCHOBAa KOjH ra UCKJbyyy]y, TaYHuje PopMasIHH WojaM KpHBHMYHOr esa 
IipoliMpyje MoOJbe Baxkerba Hayea ONOPTYHUTeTa a MaTepHjasHu MojaM ra cyxKaBa 
(DHyphuh 2010, 4). 

Viako je KpHBHYHH TOCTyNaK 3ACHOBaH MCKJby4MBO Ha IIpHHUMMy OnpTyHu- 
TeTa y Upakcu JIOrM4kKH peasHo Moryh, uMak Hera y MpolecHompaBHoj Mpakcn y 
MOTHYHOCTH He onpaBsaBajy KPHMMHAIHO NosMTHYKH paz03H. IIpBo, ocmopaBajy 
Ta W JeMaHTyJY MOpasIHO ETHUKH pa3J103H IpaBH4YHOCTH MH ycTaBHe Jeq{HaKOCTH THMe 
UITO He Mory MocTojaTu rpahanu Koju cy 300r H3BpIeHOr KPHBMYHOr esa WOABpr- 
HYTH KPHBHYHOM 3aKOHHKy H rpahanu Koj cy H3y3eTH OA HeroBe UpuMene. Ta- 
Kohe, OMOpTyHHTeT c Apyre cTpaHe Moxe ONTH TeHepaTOp CaMOBOJbe HM CTBapatba 
Hejequakux Mepusa (Hyphuh 2010, 123) y kpuBw4HoM moctymky WTO ce of- 
peheHuM 3aKOHCKHM MexaHH3MHMa MOxKe HeyTpaiHcaTH, HIIp. MHCTHTYTOM OUITe- 
henor kao cyncuqujapHor TyKHOLA. 

Be3 o603upa Ha olpaBaaHe KpHTHW4Ke OleHe, AaHac je caBpeMeHH KpHBHYHH 
MOcTylak IIpakTH4HO HeMoryh 6e3 Hayema onopryHuteta. Hume ce T3B. OaraTeuHH 
KPHMHHaJIHTeT alicTpaxyje 43 CTpore, peqoBHe KpHBHYHe mpoueszype. Mako meroBa 
IIpHMeHa MMa HH3 TpesHOcTH y Npakcu (Op3 uv ecbuKacaH KpHBHYHH TocTynak, pac- 
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Tepehyje ce mpaBocyhe, pa3103u chelujamne H reHepasiHe TpeBenunje, u30eraBa ce 
CTHIMaTH3allWja yYHHMOWa, HakHayja WiTeTe oulTeheHOM HU Jp.), Hak OMOpTyHUTeT 
He Ov TpeOao cyBule eKcTeH3HBHO TyMa4yuTH. IIpeBnute wIMpoka ZucKpelMoHa 
oBsiatihera jaBHOr TyKMOLa MOry y CyACKOj Mpakcu OUT MIOLHO TIO 3a eBeHTy- 
aIHO W30eraBarbe IpuMeHa papa. KoHTpowHu MexaHH3aM WM OrpaHvdere HeroBe 
IIpHMeHe y CBaKOM CJlyy¥ajy TpeOa a Oye Hayes JeramMTeTa KPHBHYHOr rowHewba 
HW OMLWTa CBpxXa CBUX KPHBH4HHX CcaHKUHja. 


I[paBun ocHos Ha4ela ONOpTyHUTeTa 


IIpaBHu OCHOB MOJlepHH30BaHHXx (pPOpMH CaBpeMeHOr KPHBHMYHOr MOCTyIIKa Cy 
OpojHe mpenopyKe Capeta Esporte koje WaTupajy c Kpaja 80-ux rogqMHa npowwyor 
Beka. One HeMajy oOaBe3yjyhu Beh HcKJby4HBO CaBeTOaBHH Kapaktep. 3Ha4yaj mpe- 
tlopyka y lipakcu je HeCyMHMB MU eBUAeCHTaH WITO ce MoceOHO BUAM H3 YaHa 15 
ct.2 Cratyta Capeta Espone kojM mpomucyje Wa ce of ApxkaBa uslaHua MOry Tpa- 
%KUTH PCAOBHH M3BelITajJH O MMIMUICMeHTalMjH Mperopyka y HalMOHasIHO 3aKOHO- 
JJaBCTBO H HMXOBO] IPMMeHH y Cy{CKOj TIpakcn. 3aKOHOAaBHO TIpaBHo cy ToceOHO 
Baxkue Hpenopyka 6p.18' u3 1987. roguue u Ipenopyxa 6poj 19° uz 2000. roquHe 
Koje yKa3yjy Ha NoTpeby u 3Ha4aj MojeHOCTaBJbUBalba (OPMH KpHBHYHOr MocTyn- 
Ka kao H Ha (YHKUMJy HW yuory jaBHor TyKMOLA. 

OcHosua uHTeHunja [Ipenopyxke Opoj 18 je miro MHTeH3HBHUJe yipouthuBare 
mloctojehux dopMu KpHBHYHOr MocTylKa pe cBera KpO3 HMIMJIeMeHTalnjy Hayesa 
OMOpTYHUTeTa WIM T3B. ,,,MCKpelMOHOr MporoHa” y HallMoHasIHa KPHBHYHAa 3aKo- 
HOaBCcTBa JIpxKaBa ulaHuua Capeta Espone. Ipenopyka je npeqioxKusa npeLzy3u- 
Malbe H JPyrHxX KOHKpeTHHX Mepa Kao LITO Cy BaHcyCKa MopaBHalba WIM cropa- 
3YMH JaBHOr Ty2KHOLa H OKPHBJbeHOr, yBohewe ckpaheHor KpHBM4HOr MOcTyikKa 3a 
Jlakia KPHBH4HA Jesa kao MW JeKpHMHHaM3alMjy onpeheHux KpHBHYHHX ela Ma- 
lor 3Hayaja, caoOpahajHux, WapHHCKMXx HW MopecKHx Koja cy 4ecTO IpeMeT mpaBo- 
cyqHe tpakce. CBe oBo je moceOHO BaxKHO 3a HallMOHasIHa 3aKOHOMaBCTBa OHHX 
papa koje jOW yBeK pape pa3Iuky u3Mehy KpHBMYHMX Jella M WpeKpimiayja. 


Jla Ou ce npentopyKke Capeta Espone npHMeHuse y CyACKoj Upakcu, a Toce6- 
HO HayeO WHCKpeUMOHOr KpHBHYHOr Tomerwa, OuIO je MOTpeOHO fa MOCTO]M KOH- 
KpeTaH H onpaByaH pa3Jlor 3a TO, KaO ITO je Ha TIPHMep Hu3aK HHBO yrpoxKeHOCTH 
jaBHOr HHTepeca Kao HM pesleBaHTHH OKa3H O KPHBHUM YYMHHOUa KpHBHYHOr esa 
ca KOJHMM pacioslaxke HaieKHH jaBHu TyxKMIal. C Tum, y Be3H IIpenopyxKa 18 je 
yaula HEKOJIMKO CMepHHa KOjHMa Ce OpraHH KpHBM4YHOr TomeHa MOpajy PyKOBO- 
MTV IpWIMKOM O/JIy4HBalba O TIpeqy3uMabby WIM OycTajay O4 KpHBu4HOr To- 
wera. IIpBo, Mopa ce BOAMTH padyHa O yCTaBHHM HayeJIMMa HW HCTOPH]CKOj NpaBHo] 
TpaquuMjH HaMOHaTHOr 3aKOHOWaBCTBa jeqHe AZpxaBe Kao HW oO uaHy 5 u 6 EB- 


' Recommendation No.R (87) concering the simplification of criminal justice (adopted by the 
Committee of Ministers on 17 September 1987.) www.echr.coe.int 

> Recommendation Rec (2000) 19 on the role of public prosecution in the criminal justice system 
(adopted by the Committee of Ministers of the Council of Europe on 6 October 2000.), 
www.echr.coe.int 
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pOlcKe KOHBeHIje 0 3alITHTH JbyACKUX MpaBa HW OCHOBHUX cioGosa.? Oga Kou- 
BeHUMJa rapantTyje mpaBo Ha cOOoOLy, CHrypHOCT, mpaBM4Ho cyherwe, jeqHakocT 
rpahana mpey, 3aKOHOM, HavesIO MHAMBHAyaM3alnje KPHBHYHUX CaHKIMja a HCTOB- 
peMeHo obaBe3yje OpraHe KpHBHYHOr rowerba Ja Ce MpHIMKOM OIy4aMBakba O TIpH- 
MeHH ONOPTyHHTeTa pyKOBOe MpHpoyOM, TexKHHOM HM TocwequlaMa KpHBM4HOr 
Wella, OKONHOCTHMa TO, KOJHMa je KPHBUYHO eIO M3BpWICHO, TMoO%KAajeM %KpTBe 
KPHBHYHOr Wella, HEHHM JIM4HMM MIpHIMKaMa Kao HM WocseqMyaMa Koje Ou WOHeceHa 
lipecyja eBeHTyasIHO MOrIa HW3a3BaTH KOA YYMHMOMa KPHBHYHOTr Jew. 


Tlopey mpeaoxeHux Mepa u cMepHuua, IIpenopyxa 18 moceOHo wHcucTHpa 
HW Ha ipaBuMa %KpTaBa H3BPpIeCHOr KPHBHYHOr esa Koja cy WpelH3Ho perysucana 
Jlupextusom Esponckor napmameuta, 6poj 29/2012.* Osum zoKymeHToM cy gebu- 
HHCaHH MHHMMasIHW CTaH{apa VW 3alliTHTHe Mepe 2KpTaBa KpHBHYHOr Jela U W3Bp- 
uleHa je HHXOBa CHCTeMaTH3alIMja y TPH rpyie — mpaBa Ha HHopMaLnje u No_pu- 
Ky, IIpaBa Ha yyeuthe »*xpTaBa y KPHBHYHOM TOCTYyIIKy MH pasa Ha 3alliTuty. 


IIpenopyka 18 je moceOHo 3HayajHa 3a [pxKaBe Yj Ce KPHBHYHH MOcTyNaK 
HCKJbYYMBO 3aCHHBa Ha Hayesly JeramutTeta. OX HUX ce TpaKH Ta HallMoHaIHHM 
KPHBHYHHM 3aKOHOaBCTBOM IIpOMHly yCuIOBe KOJH ce MOpajy MCIYyHHTH a On ce 
3a KPHBHYHa esa KO KOJMX jaBHH MHTepec HHje peTexKHUje yrpoxKeH, MOTJIO 
MOKpeHyTH KpHBM4HO ToHmerme. Ha npumep, IIpenopyka wHcucTupa Ja je 3a Kpu- 
BH4HO rowere YAHHMala OBUX KPHBUYHHX [ella WOTPeOHO Wa MOCTOJH CarsacHocT 
WIM 3aXTeB X%KPTBe 3a KPHBHYHO ToweHe Kao HU Aa MocTynajyhe cyazuje uMajy oB- 
Jlamhewe Wa WHCKpelMoHO Mory OOycTaBHTH WIM TpeKMHYTH KpHBHYHH MOCTyMaKk 
TO, HCTHM OHMM YCJIOBHMa HM OKOJIHOCTHMa TIO, KOJMM TO MOxKe Ja YYHHH U jaBHH 
TYKHIal Kao HellocpeqHH OpraH KpHBHYHOr Tporona. 


Ca IIpenopykom 18 kommsieMeHTapHo je moBe3aHa u IIpenopyxa 19/2000 
Capeta Espone koja peryiuile TpaBHu Touox%Kaj, PyHKUNjy HW OBawhema jaBHor 
Ty2KHOUa Y KPHBM4HOM Toctynky. IIperopyxka je Hama opmauthere jaBHOM Ty2KHOLy 
Wa WUCKpelMOHo ofsy4yje O allTepHaTHBaMa KPHBHYHOr rowerma, Tj. 1a pyKOBoOre- 
hu ce pa3103HMa ONOpTyHUTeTa HM WesIMCXOHOCTH, Of, Hera ofycTaHe WIM a yc- 
JIOBHO IIpoJIOHTupa HeroB MoyveTaKk. 


Ojnoc Ha4ueta ONOPTyHHTeTa, JerasMTera Hi ela Masor 3Hauaja 


Oguoc u3Mehy oBa 4Ba Hayesia je BEOMa BaxkaH jep Ce HMMA pelllaBajy MHTa- 
Ha OOaBe3HOCTH KPHBU4HOr Tomerba 34 KPHBM4HA Jesla Koja ce rOHe 10. CILyKOeCHO} 
myxuHoctn. UM kog jequor 4 Koy Apyror Hayesa KIbydHa je MO3HLMja JaBHOr Ty2*KHOUAa 
Koju ce Kpehe y okBupHMa Hayesla o*@ulHjesHOcTH. Y WocayaliHem Mepuoyy yrua- 
BHOM Ce BHIe TOBOpHIO O H3paxKeHO] MOABOJCHOCTH HM CYNPOTCTaBJbeHOCTH OBHX 
Hayesla re je Hayesio JlerasIMTeTa HMasIO MO3HTHBAH a HayesO ONOPTYHHHUTeTa Hera- 


3 3aKou 0 paTuduKanuju Esponcke KOHBeHIHje 3a 3aLlITHTy JbyACKHX MpaBa HM OCHOBHHX cioboza ca 
WOWaTHHM TMpoToKosuMa, ,,CryxOenn uct CLIT - Mebhyxapoguu yropopu”, Opoj 9/2003, 5/2005, 
7/2005 — ucnpaBka u ,,Ciry2xOeHH riacHuK PC — Mehynapoguu yrozopn”, Op. 12/2010 

* Directive 2012/29/EU of the European Parliament and of the Council of 25 october 2012. establishing 
minimum standards on the rights, suport and protection of victims of crime www.eur-leh.europa.eu 
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THBaH Tpez3HaK (Llursep 1995, 560). BpemMeHoM uXOB y3ajaMHH OJHOC cBe BHLIe 
je TocTao KOMIMIeMeHTapaH a CBe Makbe CyIIpOTCTaBJbeH. 


Hauyeno seramuteta (3aKOHHTOCTH) Mo_pasyMeBa Ay2KHOCT jaBHOr Ty2KHOLAa 
Wa yBeK IloKpeHe HM BOAM KPHBHYHU TMOCTyMaK Kaa pactiosaxKe Oap OCHOBOM CyMIbe 
ja j@ W3BPUIeHO KPpHBHYHO eso Koje ce rOHH HO cuy2xKOeHO] AyxKHOCTH. JeqHy oF 
HajNOTMyHHjJHXx epuHUyMja Hayesa JeramutTeta 1a0 je B.bajep mpema Kojoj je ,,JaB- 
HH TYKWIAl WyKaH [la BPUIM KPHBMYHH TporoH (7a WoKpeHe KpHBH4HH MOcTyMaK, 
Bp PyHKUMjy Wporona y TOKY KPHBM4YHOr MoctTyika), Kay] ro MOCTOjH BepoBaT- 
HOCT Ja Cy HCIlyHeHH 3aKOHCKH YCJIOBM 3a IIpPHMeHy HeKe KPpHBHYHe caHKuNyje Ha 
ogpeheHor yaHHHoWa KPHBHYHOr ella Koje ce TOHH M0 CilyKOCHO} WYKHOCTH, a Ja 
IIpH TOM He TOCTOje 3aKOHCKe 3allpeke 3a KPHBM4YHH mporon” (Bayer 1982, 159). 


Hacympot sjlerasutTery, OMOPTyHHTeT Jaje 1paBo, OMHOCHO oBNalthere jaB- 
HOM TYKHOLY a 43 pa3ora WesMCXOAHOCTH He MOKpeHe HW He BOM KPHBUUHH M0c- 
TyIaK VW ako Cy 3a TO HCIYHeHH CTBAPHH H MpaBHU pa3JI03H, OHOCHO H ako paciio- 
axe ofroBapajyhuM WoKa3“Ma. ToM IIpWJIMKOM jaBHM Ty2KWJlall ce y WHCKpelHo- 
HOM OJUIYYHBay PYKOBOH jaBHUM OMLLUTe APyUITBeHHM HHTepecoM. 


Ha ocHopy HaBeyleHor U3Bajajy ce Tp OUTHa 3ajeqHu4Ka esleMeHTa Hayella 
JlerauIMTeTa U OMOpTyHUTeTa, TO cy 0OaBe3a KPHBHYHOr TOweHha, HOCHAall OOaBe3a 
KPHBU4HOF rorerba MU YCIOBU HacTyMata rowerma (Ilursep 1995, 562). 


CuuteTu3yjyhu canpxMHy cBa TpH 3ajeqHH4Ka eJIeMeHTa KOJM TOBe3yjy 
Hayes0 ONMOPTYHUTeTa HU JerasiMTeTa MOX%KeMO KOHCTAaTOBAaTH ja ce H y jeqHOM HU y 
UPyroM cylyyajy pau O HU3Y NOKpeTa4kKHX aKTHBHOCTH, HCTpaKHHX HW ONTYKHHX, 
HafexKHOr JpxKaBHOr OpraHa, OAHOCHO jaBHOr Ty2KHOWa Koje ce Wpesy3umajy ca 
IHWJbeM Ja Ce YUHHMAal, KPHBUYHOr ea OTKpHje H UpHBeze mpaBaM y3 WpeTXoHO 
HCiyHewe CTBAPHUX VM MpaBHHX pa3zora KOjM ce OAHOCe Ha MocTajawe oKa3a oO 
oapeheHomM cTeleHy cyMibe Ja MOCTOJH KPHBHYHO eNO Koje ce TOHM MO cILyKOeHO} 
YXHOCTH WIM Ta He TOCTOje CMeTHEe 3a KPHBHYHO rowerme ( 3acTapesOcT, aMHec- 
THja, MOMMIOBare H Ap.). [Ip ToMe je MoceOHO BaxKHO OOe30e4HTH a TOKOM KpH- 
BM4HOr MOCTylIKa He CAMO HHKO HeBHH He Oyze ocyheu Beh u a ce KpHBHYHH T0c- 
Tylak YOMLTe He MoKpeHe MpoTHB HeBHHOr Mua. TayHuje, MoTpeOHO je OHEMOTY- 
huTH MoKpeTae NoOcTyikKa Kaya TO W3rJieqa HEOCHOBaHO HM He CBPCHCXOJHO. 


Y norsegy ,,,eMapkallMoHor esleMeHTa” — pe3ysTaT OOaBe3e KPHBMYHOr To- 
Hekba KOjH MOxKe ONTH MO3HTHBAH HM HeraTHBaH — y Jeuly WpaBHe Teopuje mocToje 
pa3JIM4HTH CTaBOBH. TayHnje, MocTaBJba ce TMTawe a JM jeqHo HM Apyro Hayeso 
yCTaHOBJbaBajy y OOaBe3y jaBHOr TyKHOWa Ha KPHBHYHO ToOweHwe MIM ce KOT 
Hayesla JleraMtTeTa pay 0 oOaBe3H a KOA Havesia OMOPTyHHTeTa O TIpaBy Ha KpH- 
BH4HO Tomerwe. Cmatpa ce 4 TpeoBahyje craB qa Hayeo JerasMTeta Hu OMopryHu- 
TeTa oOBe3yjy jaBHOr Ty2KHOLa Ha KPHBHYHO TOHeHE C TOM pa3JIMKOM LITO Y IPBOM 
ciyuajy KO JlerasiuTeta Ta oOaBe3a AYTOMATCKH H3BUpe 3 3aKOHa a KO], ONOpTyHH- 
TeTa TeK TlOcuIe CBeCTpaHe OLeHe IeIMCXOAHOCTH 3ACHOBaHe Ha OAMepaBalby jaBHOr 
wutepeca. Jlakiie, CyLITHHCKH KpHTepHjyM pa3JIMKOBalba je JMCKpelMoHa oljeHa 
WIM cioboya OIyunBarbe u3Mehy BUUIe alTepHaTHBa Koja Huje allcoulyTHa HM Wpo- 
W3B0JbHa Beh HalIpoTHB, OrpaHw4eHa HH30M TipaBHHXx aJIM yrlaBHOM BaHIIpaBHHXx 
KOHTpOJIHHX MexaHu3aMa. ApOvTpepHO HM CaMOBOJbHO JMCKpelHOHO TocTylambe 
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jaBHOr Ty2Kvolla Koje je y CyACKOM MIpoljecy cacBuM peatHo Moryhe, orpaHuunhe 
WIM Y MOTIHYHOCTH UCKIbyYHTH jaBHH WHTepec KOjH MMa CHaKHY MW He M30CTaBHy 
yuIOry PYKOBOAHO-kopeKTHBHOr (bakTopa. Y Tome ce Hasla3H paTHo JIeruc Hayesa 
OMOPTyHUTeTa Koje CYIITHHCKU He yrpooxKaBa yCTaBHO Hayeso dbopMaHO WpaBHe 
jJe4qHakocTv pez, 3aKOHOM HW paBHy curypHoct rpahaHa, oHOCHO BilayqaBMHy lpa- 
Ba. 


Vinak, ycBoHO ce MOxKe MOcTaBHTH TMTawe Ja JIM Hayeso OMopryHuTeta 
yrpoxKaBa WIM Herupa WpaBH4HOCT Kao MOpaJIHO-eTHYKy BpesHOCHy KaTeropuyjy ca 
KOJOM je HaBOZHO He cnojuBo. TakaB moua3HH CTaB 4YeCTO Ce H3BOH HM Ha OCHOBY 
jeqHOcTpaHHux pa3MaTpatba Kopesiaunje oBa Ba Hayeya. Pykopoguhu ce UcKJby4HBO 
OBHM BpeHOCHMM KpHTepHjyMoM, cMatTpa ce Ja je Hayeso Jeramuteta IpHMepeHn- 
je, MepotaBHuje u JIerMTMHuJe jep Ce OMOPTYHUTeTOM, TO jeCT HEM3HOIIeHeM MmpaB- 
He CTBapH ep cyd, duarpaHTHO y3ypuupa PyHkKuWja jaBHOr Ty2xKMOa OJHOCHO 
HHCTHTYWMOHATH3yje HelipaBsa, WTO CyWTHMHCKH Huje TayHo. Ha oBaj Ha4HH ce 
akTyeIM3yje WHTawbe apupMaLnje Havesla ONOTYHUTeTa KaO H KONM3uja pepopM- 
CKHX Ipolleca UM MMIVICMeHTalMje caBpeMeHHX TeHyeuMja y Hayky HallMoHasHor 
KPHBHYHOr MpouecHor mpaBa U OCTBapHBaba KBaIMTaTHBHe HM KBAaHTHTAaTHBHe ede- 
KMCHOCTH KpHBH4HOr Toctynka. O BaxkHOCTH edukacHe KPHBHYHe Tpouesype cBo- 
jeBpemeHo je ropopuo u Hesape bekapuja, utTaiMjaHcKu mpaBHHK MH MomMTMYAap, 
3aCTYNHUK eCTHKe yTWIaTepu3Ma, KOjM CMaTpa Ja je ,,lIpaBeqHa MH KOpHcHa camo 
XMTHa Ka3Ha” Koja CTHrHe yuHOHHOUa KpHBM4Hor esa. Jla Ou ce cBe TO MOcTHTIIO 
TloTpeOHa je caBpeMeHa HOpMaTHBHAa KPHBHYHA MIpollecHa OCHOBAa Y UHjeM KOHIECITYy 
ce Hayla3H Hayelo OMOpTyHuTeta. 

Vlako je y KpHBH4HO MpolecHoM 3aKoHoaBcTBy P. CpOuje Hayesio jeraute- 
Ta OCHOBHH IIpHHIMI KpHBHUHOr rowermba, TO He 3Ha4H Ja OBa Ba Hayesia He MOTy 
TlapasieHO er3HcHTpaTw y HCTOM CHcTeMy jaBHe KpHBH4He TyxKOe jep je TO oF 
IIpHHUMMHjesHOr 4M WpaBuyHor 3Hayaja (Hhyphuh 2010, 10). Hamporus, 6e3 o63nupa 
Ha youeHe pa3JIMKe H CIIMYHOCTH M3Mehy HHX, KOje cy yraBHOM IIpOlecHo mpaBHor 
KapaktTepa, cBe je BHINe IpHMeTHO NpuOsMKaBatbe U3Melhy oBa Ba Hayesia KaKO Ha 
3aKOHOaBHO-IIpaBHOM IIaHy Tako HY CYACKOj Npakcu. 

EBuJeHTHO je Ja je HadeIO OMOpTyHUTeTa CaypxKajHuje jep HaqexHH jaBHH 
TYKWIAal| UCHUTyje He CaMO 3aKOHMTOCT MOKpeTaha KPpHBU4HOr MOCTyMKa Kao LITO 
je cily4aj KoA Hayesa Jeranuteta, Beh McHMTyJe HM OlleHYyje CTBapHe HM WpaBHe ycuI0- 
Be MaTepHjayIHOr KpHBH4HOr ipaBa a CIe{CTBeHO TOMe HM KPHMHHaJIHy MOUMTHYKY 
IeIMCXOQHOCT HM OMpaBAaHOCT HeroBwor NOKpeTakha 3aCHOBaHOr Ha ONMITeM Apyli- 
TBCHOM HHTepecy, WITO KOHKpeTHO 3Ha4H ja MOxKe aid He MOpa Ja rOHH yYHHMoLa 
KpuBuynHor ena. U3 ope cyWITHHCKe pa3IMKe, IpOMcTuYe HM pa3IMYHTO ejCTBO 
OBMX Hayella y Be3H IPHMeHe KPHBHYHO MaTepHyjaHor mpaBpa. Hayesom JeramutTeta 
ce o6e30ehyje allcoulyTHa U3BeCHOCT IIpHMeHe MaTepHjaiHor TpaBa Kpo3 H3pHarbe 
KPHBHYHO TpaBHHXx Mepa UH Ka3HH (Hyphuh 2012, 258), qox ce Hayesiom onopTryHu- 
TeTa ,,packHyja Be3a Ca TEOPHJOM alIcoJyTHOr KaxxkHaBarba” (Cpyoay 1988, 79) To 
jecT orpaHwuapa ce NpHMeHa MaTepHjaiHor KpHBHYHOr WpaBa. Opa pa3sIM4HTOCT 
OCHOBaHO OTBapa IIMTalbe HHTCH3HTeTa HM OOMMa KPHBMYHO paBHe 3allITUTe Koja ce 
KOA JlerasiMTeTa ayTOMaTCKH TapaHTyje a KOA OMOpTyHUTeTa 3aBHcH OJ MmpoueHe 
jaBHor MHTepeca. 
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Tlona3ehu og Tora fa je HavesO ONOPTYHUTeTa KapakTepHCTHYHO 3a OHA TIpo- 
lecHa 3aKOHOJaBCTBa KOJa ycBajajy (OPMaJIHM OjaM KPHBYHOr esa, y mpakcn ce 
yecTO JellaBa Ja YYHHeHO eJIO 10 CBHM CBOjHM OOeexKjHMa H esIeMeHTHMa TIpes- 
CTaBJba KPHBHYHO eo a Ja jaBHH TyKMAal] He Tpexy3Me KpHBHYHO TorwerHe 3 
pa3jora WITO Ce y KOHKpeTHOM CJIyyajy pay O Jesly Mayor 3Ha4aja, OMHOCHO Hero- 
BUM H3BpleHeM HHje Upoy3poKoBaHa HUKakBa IWTeTa WIM je OHa He3HaTHa a KOT, 
yYUHOHHOLAa je IpHCTyMaH HH3aK CTeleH KpHBuue. Y OBaKBUM CHTyalMjaMa Hev30c- 
TaBHO Ce IIpHMeHy]Je Havesl0 ONOPTYHUTeTa y YHjO}] OCHOBH je HHCTHTYT MaTepuyali- 
HOF KpHBHYHOr papa - Jeo Mayor 3Hayaja. TayHuje y POpMasIHO-IpaBHO] KOHC- 
TPYKUMjM KPHBUYHOr Dela M30cTaa je WIM je OHA He3HaTHa J[pyITBeHa OMacHOcCT 
lla ce y TaKBHM CJly4ajeBuMa IIpHMemyje HHCTHTyYT Maslor 3Ha4aja Kao OMMITH 3a- 
KOHCKH OCHOB HCKJby¥eHa WocTojaa KpHBuYHor Jeua. U30ctaBsbake WpyliTBeHe 
OMacHOCTH Kao MaTepHjasIHOr eJIeMeHTa KPHBHYHOT Jesla HeKM ayTOPH KpUTHKyjy H 
CMaTpajy HeqocTaTKOM KpHBMYHOr 3aKoHHka (JIa3apesuh, 2011, 74). 

Ha oBaj HauHH y TIpaBHOM CHCTeMy HM CYJCKOj Mpakcu pa3pellaBajy ce 
ciHy4ajeB T3B. OaraTeHOr, CHTHOT WIM JIakuler KpHMuHasMTeta. Unak c mpaBoM 
ce MOcTaBJba MHTawe ONpaBsaHOcTH MapaseuHOr MOcTojaka MaTepHjasHO lpaBHor 
Wi IIpollecHompaBHOr MexaHH3Ma - Jlesla Majlo 3Havaja M Hayesla OMOpTyHuTeta - jep 
HHHXOB edpeKatT je IpHOsKHO UCT. Y 3aKOHOWaBCTBHMAa 3allaHO CBPOMCKHX pxKa- 
Ba IIMTae OaraTesIHOr KPHMHHaIMTeTa YrIaBHOM Ce pelllaBa MIpHHIUMMOM Onopty- 
HHTeTa KpHBMYHOr Towera WOK je y P. CpOuju oBaj mpoOsemM y HayexHOCTH H 
KPHBHYHOr MaTepHjasHOr HW KPHBHYHOMpoOLecHor Mpasa. 

J\eno Mayor 3Ha4yaja je OOjeKTHBHO - cyOjeKTHBHa KaTeropuja WTO 3HayH Wa 
je 34 HeroBo MOCTOjawe MOTpeOHO Ja ce HCIyHe peleBaHTHe OKOJIHOCTH Be3aHe 3a 
WesO MW YYMHHOMA, Tj. We0 Mopa OuTH OaraTeHO y OOjeKTHBHOM MU cyOjeKTHBHOM 
cmucsry (CrojaHosuh 2015, 52-53). la Ou ce y oBakBUM CHTyalMjamMa HCKIbyyMa 
KpHBHYHOMpaBHa HHTepBeHLHja WOTpeOHO je Za KyMylaTHBHO Oysy UcIlyHeHa Tpu 
yclloBa - Ja CTeleH KpHBULe YYMHMOLa KPUBHYHOT jesla HHje BUCOK, Wa cy WITeTHe 
Tlocuequle OACyTHe WIM He3HaTHe UH a OMLITa cBpxXa KPHBHYHMX CaHKIWyja He 3ax- 
TeBa HHXOBO H3pHakbe Kao Hi a ce pay O KPHBHYHOM Jesly 3a Koje je Mpomucana 
Ka3Ha 3aTBOpa JO TpH TOAMHe WIM HOBYaHa Ka3Ha. Ja JIM Cy MCIyHeHM ycJIOBH, 
OWHOCHO Ja JIM cy MOBpeyze HM yrpoxeHocT 3amiTuheHor WoOpa Mayor 3Hayaja i CTe- 
TleHa - 0 TOMe OJIy4yje cy WM jaBHM TyKMall WOK je c Apyre crpaHe npumMena 
Hayesla OMOPTyHUTeTa y UCKJbyYHBO HalIexKHOCTH jaBHor Ty2xKHOLa. [locmatpaHo 
W3 yrula CBpXe, CyIITHHa ela Majior 3Hayaja MW Hayesia OMOpTyHHTeTa je HCHTH4GHA 
WM OWHOCH ce Ha Hellpesxy3HMarhe KPHBUYHOr Torwmerba a WeMHCXOAHOCT je OCHOBHH 
KPHTepHjyM KOJMM ce y OLeHH pyKOBOAH jaBHM TyxKHIay. OnyKa Kojy Koy ema 
MasIOr 3Hayaja JOHOCH jaBHM TyKMJAall je KOHAYHA a KO Hayesa ONMOTYHHTeTa HMa 
IIPHBpeMeHO JejcTBO jep je HeHa IlyHa IpaBHa CHara 3aBHCHa OJ MOTITYHOr W3Bp- 
UleHa IIpeTXoqHO mpey3eTux OOaBe3a. 300r Tora ce cMaTpa jla y cyCKOj mpakcu 
IipeqHoct TpeOa WaTH Aesy Major 3Hayaja jep KOHCTaTalMja fla y KOHKpeTHOM 
ciyuajy HeMa KPHBHYHOr Tella, MMIIMUHTHO He CTBapa OOaBe3sy Ha KPHBHYHO To- 
Hebe. 

300r Tora ce cMaTpa Ja IpHMeHa Hayesla OMOpTyHuTeTa MMa Cylch AMjapHu 
Kapaktep Tj. Wo1a3H y OO3Hp caMO aKO KpHBHYHO TpaBHa HHTepBeHUMja HWje HCc- 
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KJby4eHa JOM y 30HM MaTepHjasIHOr KpHBHYHOr pasa. Kao oxaTHH apryMeHTH y 
IIpHIOr IpBeHCTBa Jesa Maslor 3Ha4aja HaBOH Ce fa je MOCTOjae KPpHBMYHOr esa 
y HCKJbYYHBO} HaIexHOCTH MaTepHyjasIHOr a He KPHBH4HOMpouecHor MpaBa a Kao 
WOWaTHH pa3zslor HaBOAM ce peasHa OMacHOCT MpOH3BOJbHOCTU MU cMoOboTe OF- 
TYYMBakba UW OWeHUBalba JaBHOr Ty2KHOLAa Kala ce 103HBa Ha onOpTyHuTerT. ITpeos- 
nahyjy craBopu fa WocTynawe jaBHor Ty2KMola MO Hayesly OMOpTyHHTeTa KpH- 
BMYHOr TOHeHa, HE MOXKE HMATH DolyHyjyhu KapakTep WHCTHTyTa Aea Mayor 
3Hayaja Beh HallpoTHB, OBH MexXaHH3MH Cy y BeJIMKO] MepH KOMUaTHOMIIHH jep uMa- 
jy MCTH 3ajeqHH4KM Ub a pa3ziMKe cy eBHAeHTHe y Norieyqy 3aKOHCKHX ycJIOBa 
mpumene (Kuypcxn 2015, 156-157). 


Cyycka lipakca M MpaBHa Teopuja noTpBhyjy Wa ce HHCTHTyT Aesa Mayor 
3Hadaja He JOBOJbHO KOpHCTH y CaBPeMCHOM KPHBHYHOTMpOLecHOM UpaBy Hi a HeMa 
3HayajHuje MecTo HM PyHKUMJy y pelllaBawy MHTawa jakWer KPHMHHaIMTeTa 3a 
pa3yIMKy OJ Hayesia OMOpTyHUTeTa Koje je Malbe WIM BULIe y CKCIaH3HjH WM CYLWITHH- 
CKH WMa IIpHopurter. 


Exso.slyyuja ONOpTyHuTeTa Y KLPHBHAYHOMMpOlecHoM 3akoHoaBcTBy P. Cpbuje 


Vatex3uBHu Mpouecn riobarnM3ayuje U OpojHe MOUHTHYKO-eKOHOMCKe IIpo- 
MeHe y CBeTy MMalle cy 3a MocequLy TpeHy Op3or pacta cBux OOMKa KpHMHHaIH- 
TeTa WTO je FOBeIO TO NpowMpHBarha 30H KaKHMBOCTH HW CHaKHO yBpexKeHOr 
cTaBa Jla je ,,peripecuja HajepukacHyju Buy Oopbe mpoTuB KpHMMHasutTeta” (John- 
stone, 2002). Y taxkBom amOujeHTy UpeTepaHe peripecuje, KPHMMHaIM3alje, KarK- 
HaBalba HW YCJIOBHO peyeHO TpaBHOr HacHJba, aKWeHaT Ce CBe BHIe CTaBJba Ha 0e3- 
OeWHOCT TPyWTBa H CTPOKMJe KaxkHaBalbe a 3HATHO Malbe Ha KOHICNT KPHMMHasIHe 
MOJIMTHKe 3ACHOBaH Ha 1paBuMa MH MoTpeOamMa y4MHHOLa KPHBMYHOT Jela HW *KPTBe, 
OWHOCHO, HallyliTa ce pecouMjatu3alnja, pexaOuiuTaluja y3 MapaenHy peadpup- 
MalMjy Ka3HeHux caHKuMja. TpaqMuunonaHH u peTpHOyTHBHH KpHBM4HOMpaBHH 
CHCTeM Ce 110Ka3a0 KaO He etpHKacaH a CTOIIa pacTe KPMMHasMTeTa Ouie cy cBe Be- 
he. Hemoh u nopa3 pempecuBHor KpHBH4HOMpaBHOr CHCTeMa HeH30CTAaBHO je 3axTe- 
BaO HOBH KOHIeIT JpylITBeHe H IIpaBHe peakUMje Ha KPHMMHAIMTeT y KOjeM papa 
owteheHor u »xpTBe Hehe Bulle OMTH MaprMHaH30BaHa y KPpHBM4HOM TIOCTYIIKy, 
LITO JesIOM Woma3sH WO u3paxkaja KO MpHMeHe Hayella OMOpTyHuTeTa y CyACKO] 
mpaxcu. HampoTus mojeqHHHUM 3aKOHHCKH pellieHHMa y HallleM KPHBHYHOM 3aKo- 
HOaBCTBY YORMTe ce HHje BOAMIO padyHa 4aK HH O MMHMMasIHHM IpaBMM OLITe- 
henor mpe cBera HHopMaTHBHOr KapakTepa, Tj. a Oye oOaBellITeH y TOKy KpH- 
BHYHOFr NOCTYNKa 3a KOJH je paBHo 3aHHTepecoBaH. OBo je OusI0 y CypoTHOcTH ca 
Alexnapauujom YH o ocHoBHUM IIpHHUMIMMa pape 3a *KpTBe KPHMHHAaIMTeTAa 
3loynoTpeGe BilacTH.> 

HapeyeHu TpeHOBM WM KpeTata yCOBMJIM Cy CHaxkKHe pedopMcke mporece 
HalMOHaJIHHX KPHBHYHUX 3aKOHOZaBcTaBa y BehemM Opojy eBPOICKHX 3eMaJba Koje 
OWIMKyJY ZHBep3HOHH MOJeIM WH ojeqHOcTaBsbeHe (opMe KpvBHYHOr TocTynkKa 
KOJHM Ce OCTaBapy]y WWJbeBH pecTopaTHBHe HM KOHCecyasiHe MpaBye. Y ocHOBH pec- 


> Pesonynuja Denepanue cxynmtune YH, 6p.40/34, 1985 
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TOPaTMBHeE IIpaBye Cy pa3sHOBPCHH MpouecHoMpaBHH MexXaHv3MH Kao TO]pilkKa OLLI- 
TeheHOM H XKpTBH a Cay{pxKHCKH ce OHOCEe Ha allTepaHTHBHe OOMKe pearoBalba Ha 
KPHMHHaIHTeT KaO LITO Cy KOMMeH3alWja, pecTuTyuMja, pelapalwja HW HakHajla 
uitete. [usb je pearoBaTH Ha U3BPLIeHO KPHBH4HO eso He camo IIpaBHuM Beh u 
COWUMjasIHHM MepaMa HW yCIIOCTaBHTH OHO CTabe Koje je HajCIM4HHje OHOM CTaby 
Koje je MocTojaio mpe yauHeHor KpuBuyHor Jesa (Ilapnopuh 2008, 859-863). Ha- 
paBHO, MMIVIeMeHTalMja THBepsHOHUX MOJea HM aITepaHTHBHUX OOMKa pearoBa- 
Ha Ha OaraTesIHHM KPHMHHAaJIMTeT, He HCKIbydyje WyTaTMHBHH CHCTeM KPHBHYHHX 
CaHKUMja MOceOHO Ka3He 3aTBOpa, Kayla ce pay O TeLIKHM KpHBH4HHM JeIMMa jep 
TO OnpaBaBajy HW 3axXTeBajy KPHMHMHasIHO—NOJMTHYKH pa3zi03H. 


Pa3B0] KOHUellTa pecTopaTHBHe paByle HM MMIVICMeHTalMja JMBep3HOHHXx 
MojeuIa OOeIeKHIM Cy M pedopMckKe Tpolece KpHBH4HOr 3aKOHOAaBcTBa P. CpOuje 
Beh y UpBuM rogMHama 21 Beka WTO je WesIOM OCTBapeHO Kpo3 yBoherwe Hayesa 
ONOpTyHHTeTa Y KPHBHYHOIMpOLecHO 3aKOHOAaBCTBO Halle 3eMJbe. To ce cmMaTpa 
jeqHUM OJ Haj3HayajHHjux ocTurnyha KpHMuHaHe MomuTHKe. Y Tom TepHosy 
Halla 3€MJba j€ HMIIIeMeHTHpalia MU paTH@uKOBalla HeKOMKO MelhyHapowHHXx KOH- 
BeHUMJa, yroBopa HM Apyrux MehyHapaqHux akaTa y UMWby etbuKacHHjer HM eKOHO- 
MHYHjer KPHBHYHOr NWOCTyMKa a HOPMATHBHH OCHOB 3a TO je Ovo 3aKOH O KpH- 
BHYHOM HoctiyKy H43 2001 roguue.° 


Cuegehu omuirH cBeTcKn peopMckH Kypc, Halll 3aKoHOAaBaL je 3KII/2001 
roquue, 41.236 u 237 yBeo HayeO ONOPTyHUTeTa y Halll KPHBHYHOMpOLecHH CHCc- 
TeM. 


VucTuTyT ONOpTyHHTeTa calpxKHHCKH je Moxpa3syMeBao oBsauthewe wn 
TipaBo jaBHOr Ty2KHOLa Ja THCKpeuuMoHo ofyan ga uM he epenTyamHo ToKpeHyTH 
KpHBHYHO TomeHe pyKoBosehu ce cBpcucxogzHouthy jaBHor wHTepeca. Heroso 
J{MCKpeWMOHO TMOCTyMarbe TPHMeHHBaIO ce CaMO y OJHOCY Ha Jlakia KpHBM4Ha 
Wea 3a Koja je Ipomucana kKa3Ha 3aTBOpa Jo 3 roquHe HW HOBYaHA Ka3Ha. Y oO3up cy 
ce y3HMasle CBE OKOJIHOCTH Koje Ce OJHOCe Ha H3BPIeCHO KPHBHYHO JeI0, IMYHOCT 
MW eros y3pact. MehyHapogHo mpaBHH cTaHyapyaM Mosa3HsM cy Of Tora fa cy jaB- 
HH TYKMOUM, Tope Tora wiTo cy y PyHKUMjH 3allITHTe jaBHOr MHTepeca, y oOaBe3H 
a ,,tparajy 3a IpaBoM”, OAHOCHO Tpebalo Ou AOOpoBosJbHO Aa OWOalle KPHBUYHY 
lipwjaBy HW Ja ofycTaHy Of Aasber KpHBMYHOr rowerwa y KOIMKO Huje o6e30eqHo 
JOBOJbHO pesIeBaHTHHX 0Ka3a. 

Ynan 236 3KII ofHocn ce Ha T3B. YCHOBJbeEHH ONMOPTYHHTeT KPHBHYHOT Fo- 
Hekba KOJH je CMaTpaH jeqHOM BPCTOM xHOpHyHe, MelOBHTe KpHBMYHOMpoecHe 
yCTaHOBe Koja CcafpoxKH esIeMeHTe KaKO HeIOKpeTabe KPHBHYHOr MOCTyIIKa Tako H 
eJIEMeHTe ONPOWTaja YYHHHOLY KpHBUYHOr Wella yKOJIMKO IIpeTXOHO MCIyHH O- 
peheue oOaspe3e (bejaropuh u vp. 2012, 32). Yupaso 360r opux cnemuduuHocTu 
BeOMa je TelIKO OLpeqHTH CTBapHy MH jeqHHCTBeHy UpaBHy NpHpogxy oBor HoBor 
WHCTHTyTa jep yCOBHO OfJlarawe KPpHBHYHOr TOweHa TpeMa HeKHM ayTOpHMa 
BHLle je JIM4M0 Ha OMpOUITaj WIM HeKy BpcTy OcoOeHOr MOMHOBarba WIM TOMHIJIO- 
Bakba SUl generis WIM HeyCIiesIOM MoKylWaja aMHeCTHpalba OJ] KPHBHYHOT rowerba y 


° 3aKOHUK 0 KPHBHYHOM MocTynky, ciyxOenH mucT cpj 6p.70/01, 68/02 u cnyxOenu rmacHuK PC 
6p.58/04, 85/05, 115/05 u 49/07 
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KOJIMKO H3BpIIMall KPHBUYHOr Jella y 3a]{aTOM pOKy He McIyHM mpuxBaheue oba- 
Bese (Jexuh u Jlanuh 2005, 220). 


Cmucao yBohera oBor MpollecHor MexaHH3Ma y Hallie 3aKOHOJaBCTBO HMao 
je 3a Usb pacrepeheme vu palMonalu3alnjy KpuBH4Hor WpaBocyha, mojeqHocTaB- 
JbeHe (POPMH KpHBHYHOr MOCTyIKa y CiLy4ajeBuMa T3B. OaraTesHOr KPHMUHAIIMTeTAa 
Tj]. HCOTBapalbe KPHBMYHOr MOCTyKa ako Ce KOHKpeTHa KPHBM4Ha CTBap MOxe pe- 
UWIMTH Ha Apyraunju ZpywITBeHO IpuXxBaTJbuB Haun. IIpu ToM je BeoMa BarxKHa JHC- 
KpeuMoHa oleHa HW poleHa jaBHor Ty2KHOWa 3acHOBaHa Ha yTBpheHoM 
UMHbCHHYHOM CTabby HW JIM4HOCTH YAMHHOLA, Ja je OCYMHN4eHH ChipeMaH Ja mocty- 
Ila IIPeMa HeroBHM YITyTCTBUMa HM HCIyHU Ospehene mponucane oOaBese KojHMa ce 
aMOPTH3Y]Y WIM OTKIawajy WocHeqMWe KPHBHYHOr ea OF MOKpeTawa KpHBH4HOr 
MOcTylIKa H OJ CBEHTyaHOr KaxkHaBatba. Hy2KHa IpeTimoctaBKa 3a HeroBo AMcKpe- 
IHOHO MOCTyMabwe Tj. Ofarae KPHBHYHOr NOCTyIKa jecTe HCIlyHeHOCT MaTepH- 
jasIHMX VM MpOlecHHx yCIOBa ONHOCHO HOCTOjaHe OCHOBaHe CyMibe Jla je onpeheno 
JMUe U3BPLIMIO KPHBHYHO Jeo Koje ce TOHH MO cIyxKOeHO} AyxHOcTH. Kaya je 
IIpoWeHHO a je IpHMeHa YCIOBHOr Oarae KPHBM4HOr Towerwa onpaBsaHa, jaB- 
HH TYKMIAL, 3alIMCHHYKH KOHCTaTyje NpaBHo OOaBesyjyhu cnopa3yM OJHOCHO ca- 
TlaCHOCT OCYMIbHYeHOr y Morseyy calpxXHHe HM poKa KOHKpeTHMX oOaBe3a H Mepa 
Koje Tpeba ya w3Bpiuie. Ako HaBeyeHy OOaBe3y HCIyHH, jaBHU TyxKHIay he Kpu- 
BM4HY UpHjaBy of0alHTH pellieremM a y CyNpOTHOM HoKpeHyhe KpHBHYHH MocTy- 
flak. 3a NojequHe OF TakcaTHBHO HaOpojaHHx Mepa u ObaBe3a, 41.236, craB 1, TauKa 
2 wu 3, moTpeOHa je carmacHocT owiTeheHor Kao HM To Ja OCYMHHYeCHH HCIIyYHH O0c- 
Tee OOaBe3ze W34pxKaBalba UH Ja WaTH oApeheHu u3HOC y KOpHCT xyMaHHuTapHe 
opraHu3alnje PoHAa WIM jaBHe yCcTaHoBe. 


J\pyra MoryhuocT npuMene Hayesa onopTyHuTeta MpezBuhena je un. 237 
3KII “3 2001 roguHe rye je mponucaHo Ja jaBHM TyKMIal] MO*Ke OfOauTH KpH- 
BMYHYy UpHjaBy 6e3 mpeTxXOAHOr Ofarara KPHBHY4HOr ToweHa ako je OCYMHHYCHH 
yclle CTBapHor Kajatba clipeyHo HacTylara WTeTe WIM je WTeTy y MOTMyHOCTH 
HaflOKHaHO a IIpeMa OKOJIHOCTHMa CJIyYaja U3pHUawe KPHBUYHe CaHKUMje He On 
Ou10 IpaBH4HoO. Y oBOM cily4ajy jaBHH Ty2KHJIall COMCTBCHMM Ona7Kalbem 6e3 mpo- 
MHMcCaHHx OOjeKTHBHUX KPUTepHjyMa, Of cilyyaja Wo ciyyaja ollemyje WelaTHOCT 
OCYMEBHYEHOT ITO je y cympoTHoctu ca IIpenopykom Op. (87) 18 Capeta MuHucTa- 
pa u IIpenopyxom PEL] (2000) 19, koje HatMoHasHH 3aKOHOZaBCTBUMa CyrepHllly 
IIpONMCHBalbe KpHTepHjyMa WH Mepuisia Kako On ce y CYACKOj Ipakcn u30ers1a caMo- 
BOJba H apOMTpepHOcT jaBHOT Ty2KHOWa UPWIMKOM JMCKpeWMOHOr OIy4HBarba. 
Pemtera 43 a. 237 TaBana cy WMpoKa oBsauihema jaBHOM Ty2KHOLeM Jep ofsyKa 
KOjy OH JOHOCH y OBOM cilyyajy Onsia je KOHauHa a HUje Oua MpeaMeT OuIO KakBe 
WHCTHTYWMOHaTHe KOHTpose. OnpaBgyaHo ce NocTaBJbasio MMTawe MMIMIMKalHja 
eBeHTyaIHO NOrpeline Mpowene jaBHOr Ty2KHOLa H peasIHO Moryhux 370ymoTpeba 
HeTOBUXx OBsIalherma. 

HopMatnpua pelea 0 Hayesly onopTyHuteta Ho 3KIT/2001. u ako cy nper- 
cTaBJbasia yCBajalbe CaBpeMeHHX TeHJeCHUMja, Oula cy MpeymMeT OpojHux Kpu- 
THUKMX aHasIv3a CTpy4He jaBHOCTH jep je HeMOTMyHa HM Helpelu3Ha WpaBHa perysa- 
THBa, # HefJOcTaTakK OfToBapajyhux KpHTeprjyMa MU MepHJia, JOBeO WO wHeroBe pa3- 
JIM4HTe IpMMeHe y cy4{CKoj Upakcu. 36or Tora cy 2004. roqMHe u3BpLIeHe H3MeHe H 
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mouyHe 4.236 3KII kojumMa je jaBHOM Ty2KHOLYy 3a YCIOBJbeHO Ofarakbe KpH- 
BMYHOr romerwa Ousia MoTpeOua carmacHoct cya. Ucto Tako yBeyeHe cy U Be HOBe 
Mepe KOjMMa Ce OCYMIBHYCHH MOxe OOaBe3aTH Ha OJBUKaBakbe OF, yuloTpebe aliko- 
XOJIa H ONOJHUX Wpora U MOABPrHYTH MCHXOCOMMjaHoj] Teparinyju. 


HeyjeqHaueHoct cycKe pakce HM HH3 IpaBHHX HeJIOrHYHOCTH HM 4YeCTHX H3- 
MeHa H JOnyHa MU Wpa3sHHHa, pesyTMpasiM Cy HOBMM pellicHuMa O ONOpTyHUTeTy H 
uMiieMeHTupaHn y 3KI 13 2006 roguue.’ Ippo, ykunyta je onpequuua ,,y3 cara- 
CHOCT cyga” a T0jaM Oflarawe KPHBUYHOr TOHeHa 3aMeHCH MOjMOM ,,OMpoultaj 
KPHBHYHOr TOHeHa OCYMHHYCHOM KOJH je HcIyHHO ogpeheHe oOaBe3e” a jaBHOM 
TYXKHOLY Cy CTaBJbeHe Ha paciioslarawe WOAaTHe alirepHaTuBHe Mepe. Taxol mpe- 
WH3upaH je pexocuex opranu3anvja, POHZOBa MU jaBHHX YCTaHOBa KOjHMa ce yIiia- 
hyje onpehenu HoBYaHH H3HOC WIM BPI APyWITBeHO KOpvcHH HW XyMaHUTapHyH pat. 
Kao nloceOaH ycloB 3a CBaKy OJ] H3pe4ueHHx OOaBe3a OCYMIBHYCHOM Ce MOxXe Hasio- 
%KUTH VW Wa W3BPLIH HMOBHHCKO TpaBHH 3axTeB owITeheHOM MIM a My ce JIM4HO 
“u3BHHu. C [pyre cTpaHe, Oe3ycOBHH ONOPTYHHTeT e@uHUcaH je Ha3HBOM ,,HeLe- 
JIMCXOHOCT KPHBHYHOr roberba 300Fr CTBapHOr Kajakba OCYMIBHYCHOr”. 

Tloce6uo o6enexje opor 3KII cy aBe rpyne Mepa, ocHOBHe MU ayxe3HoHe 
(Ukysmh 2007, 830-831) koje jaBHu TyxKUIal Moxe u3pehv yaHHHOuy KpHBM4HOr 
Hema. JeqHe Mepe jaBHH TyKMIal] Moxe u3pehu Oe3 OOsupa Ha cTaB owTeheHor a y 
IUX Cilaflajy OTKlawalbe HW HaKHajla WTeTe, H3MMperbe WOCHeHX asIMMeHTalHOHUX 
oOaBe3a, IpHcTaHak Ha OABHKaBakbe OF yrloTpeOe akoxouIa M ONOjJHUX Apora Kao u 
paqHo aHraxkoBalbe yYYHHHOWa KPHBMYHOr esa Ha MOCNOBHMa KOjH OToBapajy 
HCTOBUM payHHM CIOCOOHOCTHMa H CTpy4HHM KBaMuKalnjama. 

3a Mepe KojuMma ce ompehyje niahate onpeheHor HOBYaHOr H3HOCa y KOPMCT 
XYMaHHTapHe opraHH3allije, jaBHe yCTaHoBe H KOje ce OfHOCE Ha OOaBsbarbe APyL- 
TBCHO KOPHCHOr H XyMaHUTapHor pajla, MoTpeOua je mpeTxofHa carsacHOcT OUITe- 
heuor. 

Cnenuu4Hoct ,,ayixe3H0Hux Mepa” y koje ce yOpajajy J4HO H3BHHmerHe 
yUHOHHOLa KpHBH4HOr Jeua oulreheHor HW MCIlyHaBalbe MMOBMHCKO IIpaBHOor 3aXx- 
TeBa CACTOJH Ce y TOM WTO HX jaBHM TyKMall MOKe OApeANTH Kao TOWaTHy obaBe- 
3y Y3 OMJIO KOJy O Hallpey HaBeeHHX OCHOBHHX Mepa. 

Hauyeso onopTyHuTeta Tpetprieso je OpojHe uM 3HayajHe H3MeHe HOBelIaMa 
3KH u3 2009%. Hanme, npommpene cy MoryhHoctTu mpuMeHe onopryHutera Ha Kpu- 
BHUHA jlea 3a KOja je Wpomvcana Ka3Ha 3aTBOpa WO 5 roquHa a MoBehanH je u Opoj 
Mepa KOje cToje Ha pactioularalby jaBHOM TyKHOLy. 

Kao moceOuy HoBuHy 3KII je mpeqpugeo Moryhuoct ya jaBHu TyKMIal WO 
3aBplleTKa TlaBHOr IpeTpeca, y3 KYMyJIaTHBHO MCIlyHere Ba yclIOBa - caryac- 
HOCT cyJJa, HW fla ce pay O KPHBHUHOM Jesly 3a Koje je Kao TlaBHa Ka3Ha Mponmucan 
3aTBop 40 3 roqwHe H HOBYAaHa Ka3Ha — OfycTaHe OA KPpHBMYHOr rowerwa, ako 
OCYMIBH4eCHH TIpeTXOAHO MCIYyHH jeqHy WIM BHLIe oF clegzehux mponucaHux Mepa — 
OTKIOHH WTeTHY NOcIeqMUy WIM HaqoKHadM Upw4ynweny WTety, natu onpehenu 
HOBYaHH H3HOC y KOPHCT XyMaHHTapHe opraHu3alnje, POHZa WIM jaBHe yCTaHoBe, 


7 3aKoHUK 0 KpHBH4HOM HoctiyKy P. Cp6uje, cnyx6enu rmacuuk, 46/2006 
8 Cnyx6enu rmacuuk P. Cp6uje Gp. 72/2009 
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o6aBu ofpeheHu pyWwTBeHO KOpHCHM WIM XyMaHHTapHu pay, HCIyHH jocriese 
oOaBe3e H31pxKaBalba, Ja ce NOABprhHe OABUKaBalby OJ, yloTpebe aKOxoJIa Hi OMOj- 
HHX Apora WH TCHXOcOMMJaHO] Tepalnju, Ma WosoxKM BO3AadYKH MCHMT HW 3aBpLIM 
pyr oproBapajyhu kypc vu Apyre oOaBese yTBpheHe npaBocHaxKHOM OJJIyKOM cya 
W MOWTyje Apyra orpannyera, pe cBera OHA KOja ce OAHOCEe Ha Mepe 3allITHTe OF 
HacHJba y MopoquuH. 3a mojeqHHe OF OBUX Mepa (mahawe HOBYaHOr H3HOCAa y 
KOPHCT XyMaHUTapHe opranu3alije U OOaBJbalbe APYUITBeHOr KOpHcHOr MU XyMaHH- 
TapHor pafla), MoTpeOHa je UpeTxogHa carsacHoct oulTehenor. Moryhuoct Ja jaBHu 
TYKuUIAal, JO Kpaja riaBHor MpeTpeca ofycTaHe Of KpHBHYHOr roHwera mpeyBuhena 
je H ako ce pag O KpHBH4HOM Jeuly 3a Koje je Wponvcana Ka3Ha 3aTBOpa TIpeKo 3 
TOAMHE a JO 5 rOoqHHa CAMO AKO TO CBOJHM pellieHeM OA00pu BaHpacripaBHo Behe. 

Kaya cy WoHece Wpecyyzy KOjoM ce OnTyxHMIa O7Ouja 300r OycTaHkKa jaB- 
HOF Ty2KHOLa OF, KPHBHYHOr rowerma jep Je OCYMHHYeHH Tpema owTeheHoM Ucrly- 
HHO jeqHy 0] HaBeyeHux oOaBe3a, oTeheHH He Moxe cTehu cTaTyc cylcHyMapHor 
Ty2KHOLa Jep 3a TO HeMa OCHOBa. 

YcOBHO ofycTajae of Beh 3amoueTOor KPHBHYHOr TOHeHa Kao HOBA 3aKOH- 
cKa MOryhHocT w3a3BalI0 je y TeOpHjH HW Npakcu WuIeMe u WMTawe Ja IM ce oBze 
3aMcTa pau O ONOpyTyHUTeTy jep jaBHH Ty2xKuNall de facto onyctTaje of onTyxOe a 
He OJ KpHBMYHOr roHerba. Crporo PopMasIHO MOCMaTpaHo, CMaTpa ce Jla ce OBE He 
paqu O THIIM4HOM ONOpTyHHTeTy jep je OBZe romerbe 3amo4eTO Ma Ce TOKOM KpH- 
BHYHOr MOCTyiKa Of Hera OLycTaso. 

be3 oO3upa Ha OBa pa3IM4uHTa TyMaderba KOja HeMajy CYLITHHCKH Beh BHUIe 
IIpaBHO TeopuyjcKH 3Ha4yaj, HoBese 3KII/2009. o6aBe3yjy jaBHor Ty2KHOIIa a YBeK 110 
CHIy2KOCHO] WYKHOCTH Mopa Ja MCIIHTa Wa IM MOcToOje yCOBM 3a IIpHMeHy Hayeia 
yCIOBHOr ONOPTyHHTeTa Kayla ce pay O KpHBHYHOM Jesy 3a Koje je mpomucana 
HOBYAaHa Ka3Ha H 3aTBOp WO 3 rogsMHe 4HMeE je OBO HayeO MOCTasIO OCHOBHO a He 
OWCTyMawe Of Hayena weranuteta (bejarosuh u gap. 2012, 57-59). OBo ce Moxe 
CMaTpaTH Haj3HayajHHjHM OOeexKjemM HM HOBHHOM 3KII/2009. koja je qompuHera 
VMHTCH3MBHHJO}] KBaJIMTaTHBHO] M KBaHTHTAaTHBHO] PHMeHH Hayesia OMOpTyHHUTeta y 
CYACKOj Npakcn. 


Haues0 OMOpTyHuTeTa y 1O3MTHBHOM KPHBH4HOM 3aKoHoOAaBcTBy P. Cponje 


Iloctyname jaBHor Ty2KHOIa MO Hayesly OMpoTyHHTeTy y Baxkehem kpn- 
BHYHOM IIpollecHOM 3aKOHOJaBcTBy P. Cpouje perysmcano je a. 283 u 284 3KII u3 
2011. rogune.’ 

Viako je y HallleM KPHBH4HOM IMIpOIecHOM 3aKOHOaBCTBY Kao MpaBHJIO Mpu- 
xBaheHo Hayeo JIeramutTeta, Hopu 3KII je HacTtaBuo TpaaqMunjy mpuMeHe onopty- 
HuTeTa Hyehu OKPHBJbeHOM YMeCTO KPHBHYHOr NOCTyMKa H KPUBHYHE CaHKIHje, 
Olarake WIM KOHAYHO-OjyCcTajame OJ, KPHBHYHOr rOmera akO MCIIyHU oppeheny 
IIpeTxoyHy npey3eTy ApyliTBeHy KopucHy oOaBe3y. Pagu ce qaksle O WMCKpelMo- 
HMM OBslalheHuMa jaBHOr TyKHOLa, y3PO4HO MOBe3aHUM Ca pellapaTHBHMM aKTUB- 


° 3aKOHMK 0 KpHBHYHOM HoctymKy P. Cp6uje, Cuyx6euu rnacuux, 6p. 72, 2011 101/2011 121/2012, 
32/2013, 45/2013, 55/2014 
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HOCTHMa OCYMIBHUYCHOr, YCMCPCHUM Ha 3aJJOBOJbaBabhe CTaHapda WpaBye U pa- 
BHUHOCTH. 


Hosum 3aKOHHKOM je CKOpo Ha HJeCHTH4aH Had pellieHa MpHMeHa Hayesia 
OMOpTyHHTeTa Koje ce cajla 3a pa3IMKy Of MpeTxogHor HepHoga, y Behoj Mepu 
lipHMeyje Ha MojeqHocTaBJbeH uM yupowher Hayun. Ilocrynamwe jaBHor TyKvHONa 
TIO OBOM IIpOl[eCHOM MHCTHTyTy OcTBapy]y ce Kpo3 4Ba OOMKa — Ofsarawe KpH- 
BHUHOr Tomerba H OFOalMBare KPHBHMUHe IpHjase. 


PexuM ofslarata KPHBMYHOr roweba OAHOCH Ce Ha OnJIO KOje KPHBHYHO Je- 
IO 3a Koje je MpomucaHa HOBYaHAa Ka3Ha HM Ka3Ha 3aTBOpa Wo 5 rogMua. JIa Ou ce To 
OCTBapHsIO TMOTpeOHO je Ja OCyYMHHYeHH IIpHXBaTH UM HCIIyHH jeqHy WIM BULe pa3- 
JIM4HTHX OOaBesa KOje My y KOHKPeTHOM CJIyyajy OApesM jaBHH Ty2KHIal, pyKOBO- 
nehu ce WHsbepumMa onoptyHuteta. IIpupofa obaBe3a Koje OCyMHMYeHH Tpeba Ja 
ucityHu Kpehe ce y pacioHy oO OTKIaHatba WTeTHHX Moclequua, HakHaye 
IIPH4MHCHH LWiTeTe, yIaTe HOBYaHOr H3HOCa Y XYMaHUTapHe U jaBHe cBpxe, oOaB- 
Jbalba JIpyWITBeEHO KOPHCHOr HW XyMaHUTapHOr pasa, OBUKaBalba OF ymoTpebe al- 
KOXOJIa HM TICHXOaKTHBHMX CYIICTaHUM, 1a CBe JO OTKIawbakba y3poKa HaCHJIHHYKOr 
TOHallaka KpO3 MOABpraBakbe TICHXOCOLMMJasIHOM TpeTMaHy H HCIlyHaBatba Jpyrux 
oOaBe3a M NOWITOBarba OrpaHMyerba yTBphenux MpaBocHaxKHOM CyJICKOM OJJIYKOM. 


EBUeHTHO je a je OWlaratbe KPHBHYHOr rorHerba Camo Tipesa3Ha cpaza y cy- 
KI@CHBHOM TlocTynamy jaBHOor TyxXKHOLa Koj he ofIyky 0 KpHBHYHOM rowery 
JOHETH 110 HCTeKy poKa 3a HCIlyHerwe OOaBe3e OcyMHbHYeHOr. TauHuje, KpHBHOHH 
tloctynak ce Hehe mpHBpeMeHO ToKpetaTH jep je Kpajbu WMJb UCIlyHere Mpey3eTe 
oOaBe3e HM OycTajae Of HeroBor Bohewa. AKO OCYMIbHYCHH Y 3a1aTOM POKy, KOjH 
He MOxKe OUTH AyKN Of TOAMHY Jana, UCIyHU OOaBe3sy, JaBHH TyxKHIal] he cBojHM 
pellicHem of0alHTH KpuBHYHy UpHjaBy uO TOoMe OOaBecTuTH OWTeheHOr KOJH TIpo- 
THB Te OWJlyKe HeMa IIpaBo TIpHroBopa BHLIeM jJaBHOM TyxKHOLy. Mehytum, ako je 
owteheHH He3aOBOJbaH OTYKOM jaBHOr Ty2KHOLWa, OMHOCHO WTeTa My Huje y MoT- 
MyHOCTH HayoKHahena, 3apxKaBa TpaBo Ja CBO} MMOBMHCKH 3aXTeB OCTBapH y Tap- 
HH4HOM MOCTYIKy. 

Jequa of OMTHUX pa3zMKa y OFHOCY Ha IIpeTxogHa pellierba oryieya ce y TOMe 
UITO BuIwe HHje Moryhe ycNOBJbeHO OycTajawe jaBHOor TyxKHOLa O KpHBM4HOr 
TOHeHha Kao WTO je TO MOTO paHHje TO 3aBplieTKa rylaBHor Mpetpeca, Beh je To 
JMCKpeWMOHO OYYMBalbe jaBHOr Ty2KHOLa caja OrpaHHyeHo MH CBeeHO CaMO Ha 
IIpequcTpaxkHe pale, OAHOCHO Ha (ba3y OAJIyanBalba O KPHBHYHO] UpHjaBu WTO je 
y cKlaly Ca KOHIUeITOM jaBHo TyxKHJIa4uKe HCTpare. 

Tlopey Tora, Baxehu 3aKoHHK je OfycTaO OJ CHOpHoOr pellieba KOJMM ce 3a 
olaratbe KpHBHYHOr TrowHeba Kao UH 3a TIpey3HMalbe H U3BpierHe NojeqHHUuXx 0Oa- 
Be3a OJ] CTpaHe OCYMHbMYeHOr TpaxHa CaracHOcT cya M WpuctTanak omrehenor. 
Opa carslacHocT HM lpuctaHak omlreheHor caya HHcy MoTpeOHH jep O HaBeyeHHM 
IIHTawUMa UCKIbYYMBO OfTy4yje JaBHU TyxKWIay. Ha oBaj Ha4YHH KBaJIMTaTHBHO ce 
jaya cTaTycHa HW PYHKUMOHAaTHa MOsHUHja jaBHOr Ty2KHOMa H OCTaBJba My Ce WIMpoK 
MaHeBapcKH TIpocTop 3a IpHMeHy Hayesla onopTyHutTeta. Kao ApxKaBHu opraH, jaB- 
HH TYKMal je oBNautheH wu HayexaH a HeCMeTaHO OIy4yje HU HCTOBpeMeHO 
UITHTH jaBHU MHTepec HU MHTepec omTeheHe cTpaHe. 
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Y normefy cieKtpa oOaBe3a Koje jJaBHH TyxKWall Hasiaxke OCYMHHYCHOM, 
lipey3eTa cy HW 3apxkaHa panuja peliiera C TOM pa3JIMKOM LITO cy HCKJbydeHe MOTy- 
huoctu oppehupara Mepe Noslaraa BO3a4KOr HCIHTa HM WOAaTHe BO3auKe OOyKe H 
upyror ofropapajyher kypca a paHvja Mepa NOsBpraBakba MICHXOCOMMJasIHOM TpeT- 
MaHy OJHOCH Ce CaMO Ha OTKIababbe y3pokKa HaCHJIHHMYKOr MoHalarba. 

Tlopey Hapegenor, Baxehu 3KII ycranosno je Moryhuoct ,,“cTHTyWMOHaHOr 
tipahera” U KOHTposie Hay] U3BPLIeHeM Mepa Koje je HaloxKMO jaBHH TyKMAal| WTO 
je BeoMa 3HayajHa HHOBaLlMja. Haume, Haz30p Hay, W3BpleHem Mmpey3eTux obaBe3a 
BpIIM MOBepeHHK opraHa yiipaBe HalexKaH 3a H3BpleHe KPHBHYHMX CaHKUNja. 

Ogsryka 0 Oflarawy KPHBH4HOT romerwa JOHOCH ce y (opMH HapenOe. 

3KII/2011. roquHe Huje perymucao nocTynak pactiofene duHaHcujcKux 
cpefcTaBa HaMeHeHHX XYMaHHTapHuM oOpraHH3allMjaMa M jaBHHM ycTaHOBaMa a 
Huje MOcTojasia HH 3AKOHOM TIporvcaHa KOHTpOJa TpolwerHa THX cpeyctTaBa. JaBHu 
TYKHOUM Cy AHCKpelHOHO, NO JIM4HO] MpOWeHH, OATyYMBaIM O yCMepaBalby OBHX 
cpefcTaBa WTO je NOTeHIMjamHO OTBOPHIO IIpoctop 3a eBeHTyaIHe 310ynoTpebe. 
Usmenama 3KII u3 2014 rogune'’ orknomeHN cy HaBeyeHN HezocTaTUH ma ce cBa 
pactloloxKUBa cpeCTBa Koja cy pe3yJITaT TpHMeHe Hayesa OMOpTyHuTeta, TpaH- 
cibepully Ha jeqaH pavyH a 3aTHM Ce Ha OCHOBy jaBHO CIIpoBeyeHor KOHKypca MH- 
HHCTapcTBa pape pacnoyewyjy KpajumM KopHcHuyuMa. M3y3etak of oBor mpa- 
Bila Cy CilyyajeBu HellocpegHe WoAeNe OBMX CpeCTaBa pau sIederba Tele y HHOC- 
TpaHcTBy Kaya je PenyOnmuku Pony 3a 34paBCcTBeHO OcHTypate y MoryhxHoctu za 
ux 00e30eH 10 OBOM OCHOBY. 

Apyru Moryhu o6sukK mpuMeHe Ha4yela ONOpTyHHTeTa KpHBM4HOr Torwerma 
IipeMa IlyHOJIeETHHM YYMHHOUMMa KpHBHYHHX Jlesla y KPHBHYHOM 3aKOHOaBcTBy P. 
Cp6uje jecre mMoryhuoct jaBHor TyxkHoua Ja ofOalH KpHBMYHYy TpHjaBy waKo cy 
HCIyHeHH CBM CTBapHH HM paBHH YCIOBH 3a MOKpeTabe KpHBHYHOr ToctTynka. OBaj 
oOIMK je peryiHcaH ulaHoM 284, crap 3 3aKOHHKa 0 KPHBH4HOM MOCTYIIKy a y 
TeCOPH]H HU CYACKOj Mpakcu Ce jOUI Ha3HBa T3B. Oe3yCIOBHU WIM ,,4MCTH” ONOpTyHHu- 
TeT. 

Haume, lorpeOHo je fa ce KyMylaTHBHO McIlyHe Tp yculoBa, Npomucana 
3KII - ipso, qa ce paqv 0 KpHBHYHOM Jelly 3a Koje je WpomvcaHa Ka3Ha 3aTBOpa JO 
TpH rogqMHe, Apyro, Wa je OCYMHMYeHH je yculey CTBapHOr Kajarba clipeuHo HacTy- 
Tlalbe ITeTe WIM je WITeTy y NOTMyHOCTH HafOKHaMo U Tpehe, Wa jaBHH TyKHJall 
IIpeMa OKOJIHOCTH CiyYaja, OLeHH Wa U3pHiawe KpHBHYHe caHKUWje He Ou OnsI0 
lipaBH4Ho. 

Kao Ko MHCTHTYTa Ofarala KPHBHYHOr rorwerma, UW OBe ce pay O OL- 
cTylawy Of Hayesia Jlerauteta jep ce pay O JlaKIUMM KpHBHYHUM JesIMMa 3a KOje 
KPHBHYHO TOmeHe HHje YBeK Hy2KHO HM MpaBHYHO-cBpcucxogHoO. KpumunasHo- 
MOJMTHYKO OpaByabe OBOr OOIHKa OIMYpTYHHTeTa TPOVM3Ha3H M3 MOHOBHOT ycrio- 
cTaBJbatba pehauimer cTatba u3Mehy OKpHBJbeHor Hu OuITeheHor, OAHOCHO u3Mehy 
IHX je AOWO H3Mupea HM HOPMasIM3alHje OfHOCa. CxoHO TOMe, Ka3HeHa HHTep- 
BeHUMJa JjpxKaBe Ousia O4 CaMO KOHTpalipoAyKTHBHa. 


'© Cryx6enn rnacuuK P. Cp6uje, 6p. 55/2014 
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Oazsyuyjyhu o ofOanMBaby KpuBH4He IIprijaBe, jaBHH Ty2KWJal, O KPHBHYHOM 
TOHewYy OWy4yje MOTMYHO caMOcTaIHO HM HCKpelMoHO, olleHyjyhu mpaBH4HocT 
eBCHTyaIHOr H3pHiakwa KpHBMYHe caHkUMje, pykoBoyehu ce mpH Tom moceOHO 
OKOJIHOCTHMAa KOje Ce OJHOCe Ha JIMYHOCT OKPHBJbeHOr HM TOA KOjMMa je KPHBHYHO 
Tes1I0 YHHHeHO. 


IIpumena oBor oO2HKa ONOpTyHUTeTa je y IpakcH BeoMa peTKa Jep He MocTo- 
je jacHo ZepuHHcaHH OOjeKTHBHH H MepJbHBU KPHTepvjyMH, TadHHje, cBe ce cBOuM 
Ha JIMYHYy TpPOUeny WH 3alaxkawe jaBHOr Ty2KHOoLa. 3aTO ce OH IPHIMKOM JMcKpe- 
HOHE OLeHe yraBHOM PYKOBOH aHasIH30M MOCTyMakba OKPHBJbCHOr — Tj. a JM je 
OH y clipeyaBalby HacTylaiha WTeTe WIM HeHO} HaOKHayM NocTyMmao NOTMYyHO Jo- 
OpOBOJbHO, CIOOOZHO, He3aBHCHO Of AejCTBa CHOJbHUX WIM Wpyrux caktopa, 3a- 
THM KOjH cy TO oMmpeyebyjyhu MopaHO-eTHYKH MOTHBH KOjH Cy OCHOB HeroBor 
cTBapHor Kajara. Hekayja ce HCKpeHOCT NOCTylaba M CTBapHO Kajalbe OKPHBJbeHOr 
MOry IpolleHuBaTH M Ha OCHOBY CIIOJbHUX MaHudecTalMja HeroBor NWoHnallawa, 
(mau, Pu3M4Ke recTukyauMje H Apyra ocehawa). 3HayajaH eJIeMeHT O OL|eHH Le- 
JIMCXOMHOCTH jaBHOr Ty%KMOla, CBaKakO cy MofallH W3 Ka3HeHHX WM peKkpilajHux 
eBHUeCHUMja KOJM ajy OATOBop Aa JIM ce pau O JIMMY CKJIOHOM KPHMMHOreHOM HU 
HaCHJIHHY4KOM oHallay. 

Osaj oOsMK ONOpTyHHTeta y Tpakcu je MHOFO jeqHOCTaBHHjH, HHje YCOBJbeH 
POKOBHMa HHTH M3BpUIeHeM OOaBe3a OJ, CTpaHe OKPHBJbeHOr, OAHOCHO JOrOBOpoM 
O KOMIeH3alHjH wiTeTe. AKO Cy MCITyYHeHH 3aKOHMKOM TIpOomvcaHH KOMyIaTHBHHu 
YCIOBH, jaBHH TYKM1al] MO*Ke OLOalMTH KPHBHYHY TpvjaBy 10 OBOM OCHOBYy H ako 
Ce OKPHBJBCHH IIpOTHBH OBaKBOM pelleHy (bejatosuh u gp. 2019, 35), omHOCHO ako 
je y MoTHyHOCTH H ZOOpoBOJbHO MaHHecToBao CBOJy CHOOORHO H3paxKeHy BOJby 
ja OTKIOHH TocseqMye CBOr MoHalarba. 

IIpe qoHoulera pelea 0 Of0aluBalby KpHBHUHe NpHjaBe, jaBHU TyXKUJIAal y 
UMWIby WOTMYHOr OOjeKTHBU3Hpaha CBOJe OLeHe O WeIMCXOJHOCTH, MpakTuKyje u 
yCIIOCTaBJbarbe KOHTAaKTa ca olwiTeheHHM, He y CMMcIy WOOMjara HeroBe caracHo- 
CTH 3a OROallMBalbe KPHBHYHe Tpujase, Beh y WHJby NpoBepaBatba Ja JIM je OKPHB- 
JbeHH 3aHCTa y IOTMYHOCTH HasOKHayHo Mpoy3poKoBaHy LITeTYy. 

OnOalMBaweM KpHBH4He TpHjaBe 10 OBOM OCHOBY, IIpeqMeTHa KpHBiH4Ha 
cTBap Ce OKOHYAaBAa, C THM WTO ouITeheHOM He TIpumaya mpaBo Ha pHroBop Her#loc- 
PeCAHO BHLUIeM jaBHOM Ty2KMOLy Kako OH eBeHTyasIHO 3alITHTHO CBOj IpaBHH HHTEe- 
pec. Taynuje, jaBHu Ty2KHIall yuo3Haje ouiTeheHor a WpHroBopy Hema MEeCcTa. 


3akJby4Ha pa3sMaTpawba 


Vako npeyctaBsba OfCTylarbe Of Havesia erauutTeTa, OMOPTyHUTeT y caBpe- 
MCHOM KPHBHYHOM TIOCTYIIKy IpefcTaBsba BeOMa 3HayajaH MHCTpyMeHT TojeqHO- 
CaBJbeHHX TIpouecHHx opMH KOjHMa Ce JIaKUIa KPHBM4HAa Jlesla pelllaBajy y 30HH 
TlocTylata jaBHor TyxKMOUa a He cyya. To je y carmacHoctu u ca IIpenopykama 
Capeta MuHucTapa EY koje cyrepuuty yupowhene, quBepnone dopme xKpu- 
BHYHOMpOUecHor Moctylawa y [pxXaBHOM pearoBalby Ha KPHMHHAJINTeT Kao UM HH- 
cTajIMpamy Hope yore jaBHOr Ty2KHOLWa a cBe y IPHMapHOM UMWby oOe3behuBarwa 
euKacHOCcTH KpHBHYHOr MOcTylKa M pacrepehera KpHBHYHUX CyOBa. 
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MehytuM, ako je Ipoliio ABayeceTak rOqHHa Of HeroBor NpaBHOr HOpMH- 
para y Hallie KPHBMYHOMpOLecHo 3aKOHOZaBCTBO, HCKYCTBA Y HHCTOBO} MWpakTH4HO} 
IIpHMeHH cy M oped MoveTHe pe3epBHCaHOCTH, MO3HTHBHA aJIM OYCKHBalba Cy 
Ousia 3HayajHo Beha, MoceOHo ca aciieKTa oOuMa HeroBe MpHMeHe. O Tome cBezoue 
WM pacnomoxuBe cTraTucTuKe (bejaropuh u mp. 2019, 35) TyxunauKe Mpakce koja 
yka3yjy Ha HeOBOJbHY McKopuutheHocT KallalyutTeta OBor UpaBHor MHcTUTyTa. V3 
UX Tpou3na3v Wace ykKyaH Opoj KpHBHYHHX TpeyMeTa y OCHOBHUM H BHUIMM 
TyKuIauiTBuMa y P. CpOuju, KOjM cy pelieHH MpHMeHOM Hauesa ONOpTyHUTeTa - 
OJlaraHeM KPHBHYHOr rorwerba - Kpehe Ha HHBOY 13,6%, LITO ce ulaK MO>xe oLe- 
HHTH pesaTHBHO HeJOBOJbHUM Y3 YHMHeHULy Wa He MocToje JHMUTHpajyhe oKoHO- 
CTH Koje OrpaHwyaBajy AMCKpellMoHo MocTylae HW OMTYIMBakbe jaBHOr Ty2KMOMA. 


Aunalu3a TWKMIAUKe Tpakce NoKa3yje a pa3slore 3a TO yrlaBHOM TpeOa Tpa- 
%KUTH Ha CTpaHu jaBHOr Ty2KHOLMa KOJM CBOJY pe3epBHCaHOCT y IIpHMeHH jeqHor Hu 
apyror oOMKa Hadela ONOPTYHHTeTa KPHMHHaIHO-MOJMTHIKH MpaBsajy pa3s03u- 
Ma IIpaBHYHOCTH y 3alITHTH jaBHor HHTepeca, jeqHakouthy cBux rpahana mpey 3a- 
KOHOM, UpaBHOM cHrypHouhy WH MopasIHHM 3aXTeBOM Ja OKPHBJbeHH Oye Kax- 
weH. TayHvje, y HefocTaTKy MepJbHBUX OOjeKTHBHUX KPHTepHjyMa, TeIKO je y 
CBaKOM KOHKpeTHOM cCJly¥ajy WocTaBuTu OalaHc u3Mehy OMMITeApyWITBeHHX VM MH- 
TMBULYaIHux MHTepeca, a ce Y TaKBHM OKOJIHOCTHMa [IpeT@KHHJH 3Haya] Aaje 
jaBHOM MHTepecy WTO je yCNOBHO peyeHo, JIOrM4HO UM ompaBsaHo. HapaBHo, ja 
IiIpHMeHa Hayesla OMOPTYHHTeTa MOxe y MpakcH WOBeCTH HW WO HH3a HelmpaBH4HHx 
cuTyallja, 10 eBeHTyasIHOr HerMpatba mpaBye KaO MOpasIHO-eTH4Ke KaTeropuje u 
UPyrux MMIVIMKalHja Koje MOry H3a3BaTH peakUMje CTpydHe MU awuke jaBHOCTH, 
LITO MojayaBa jaBHO TYKMIAUKy pesepBHcaHoOcT. 3aTO Cy H3y3eTHO BaxKHa yIyTCTBa 
penyOuMyKor TyKHIAalITBa 0 OOjeKTHBHHM, MepJbHBHM KpHTepHjyMuMa y Be3H ca 
IipaKTH4HOM IIPHMeHOM Hauesla ONOPTyHHTeTa KakO OM ce peslaKcHpao ompe3 y 
IbHXOBOM LeJIMCXOAHOM TlocTynamby M HeyjeqHayena lpakca. 

Y ycuopuMa HeMohnv cHcTeMa KlaCH4YHHX Ka3HH MW Heyciiexa pecouMja3a- 
unje, peliiee y pearoBalby Ha JlaKUIM OOMKe KPHMHHaMTeTa Tpeba TpaxkHTH WIM 
y Behem oOumMy TIpuMeHe HOBOYBeAeCHHX TpaBHHX HHCTHTYTa WIM HUXOBO] TpaH- 
CPopMallvjH HW aalTHIHOCTH TpaqMUWMOHaIHHuM 3aKOHCKMM pellicHMa Kako On ce 
TlocTurao IyHH WpaBHu edeKaT TpOKaMOBaHHX WHJbeBa. OnpaBsano ce WocTaBsba 
IIHTarbe Ja JIM je cCaBpeMeHM_ ,,1IpaBHO-COWMOJIONIKH” KOHIeCNT pecTopaTHBHe ImpaB- 
We jeqHO Of pellieHa KojH cMamyje yory WpxKaBe y KOHJIMKTHOM Tpoyrsy- 
YUNA, *KPTBa, ApxKaBa Kao TO 3aroBapajy NOjeAMHH KPHMHHOJO3H, jep ce Ha Taj 
Haun OTBapa Beh MaHeBapCKH MIpoOcTop 3a AMpeKTHO yKJbyYHBakbe 3aHHTepecoBa- 
HHX CTpaHa y pellaBakbe Mociequla W3BpLeCHOr KPHBHYHOT lesa. 

JeqaH Of W3y3eTHO 3HavajHHX WMHCTpyMeHaTa Ha OBOM IlIaHy je CBaKaKo 
Hayej0 ONOPTYHUTeTa y3 KOPHTOBakbe HeroBux ocTojehux MogamuTeTa - Ha TIpH- 
Mep Kpo3 3HayajHHje MW aKTHBHMje yKJbydMBalbe 2KPTBe KpHBHYHOr Jessa (owTehe- 
HOF) Y pa3peliaBalbe KPpHBHUHOr TpeyMeTa HW MOCTH3aHe OOOCTpaHor MHTepecHor 
KOMIIPOMHca y3 HeEH30CTaBHy H BepH(UKalMOHO-KOpeKTHBHY YJIOry jaBHOr Ty2KHO- 
ya. 
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PRINCIPLE OF OPPORTUNITY OF CRIMINAL 
PROSECUTION — LEGAL AND THEORETICAL ASPECTS 


Summary: All social, political and economical progress that was made in 
the end of 19th century and beginning of 20th century had a really strong con- 
secuensed a wide reforms of processes of criminal law and criminal proceedings 
law by a legislation of Republic of Serbia, which showed uneficcience, inert and 
uneffective plan of crime prevention in practice. Practical analysis proved that 
it's necessary to make structural changes to pervious criminal procedure, first 
through the changed act of a public prosecutor, than in aplyying a_ simplified 
form of actions in his criminal cases. 

Effective fight against criminal, which has showing a constant trend of 
growth, always requiered quick, adequate and contemporary procedure and 
trial in short time. That was the interest of a whole society, and a defendant too. 
In that circumstances, principle of opportunity hac become a important instru- 
ment that requieres eficient procedure of minor crimes. Ratio legis and criminal 
political justification of the introduction of this principle in the criminal law of 
Republic of Serbia, reflected first throuht relief of courts, reduction of the num- 
ber of cases and rationalization of criminal law. In this way, Republic of Serbia 
was followed aplyed trends of European comparative legislation, creating condi- 
tions for a new aproach of a criminal procedure in threating perpetrators of a 
minor crimes. The point was in a efficient, effective, and deformalised crime 
procedures. 

Key words: opportunity, legality, criminal procedure, criminal prosecu- 
tion, legal principles 


Introduction 


Reform interventions in the criminal procedure legislation of the Republic 
of Serbia had the primary point to establishing simplified, practically effective 
criminal proceedings that provide an adequate social response to crime. One of 
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the instruments that can provide this goal is the Principle of opportunity, well 
known to all modern-day procedure legislations of european continental area. 

Opportunity is a traditional princip of French criminal procedural law, in 
which the public prosecutor has a ability to freely decide ih fe will use legal law 
and duty of prosecution of perpetrators af criminal act, guiding only by the level 
of endangering of state interests. He estimates not only the legality of it, but also 
the opportunity of prosecution (Vasiljevic, 1981, 122). That’s why in one part of 
France legal law that’s accepted the fact that opportunity princip is better 
and more effective then principle of legality, because it avoids prosecution of 
minor —crime acts which are proved to be less dangerous for society. 

As a reminder, in French material legal law there is addopted a concept 
of formal term of criminal act which not includes the element of endangering 
society. That means there is no sense to iniciating prosecution althow there exist 
all three parts of a crime act — illegality, determination by law and a guilt, be- 
cause that doesn’t have to include the public interest. More to say, a minor dan- 
ger for society excludes prosecution, apsence of bad consequences also, and a 
low level of guiltines by the perpetrator. In this situation the need of prosecution 
is not necessery, that confirmed the Romanian Crime Law, in which ,,minima 
non curat praetor’, or ,,judge shoodn’t care of little things”. It’s evident that even 
then, criminal prosecution for criminal act was avoided by opportunity princi- 
ple. 

But, the real domain of discretionary prosecution is limited and determined 
by the concept and breadth of the concept the criminal offense, the manner of its 
regulation and the inherent grounds that exclude it,more precisely, the formal 
notion of a criminal offense expands the jurisdiction of principle of opportunity 
and the material notion narrows it (Djurdji¢ 2010, 4). 

Although criminal proceedings based only on the principle of obstruction 
are logically realistically possible in practice,however, in procedural case law, it 
is not fully justified by criminal-political reasons. First, moral and ethical rea- 
sons of justice and constitutional equality demanded it, by the fact there couldn’t 
be two types of citizens - one of them subjected by the criminal code, and the 
others rejected from prosecution. Also, the opportunity on the other hand can 
be a generator of arbitrariness andcreation of unequal criteria in criminal pro- 
ceedings (Djurdji¢ 2010, 123), which can be done by certain legal mecha- 
nismsneutralize, e.g. by the institute of the injured party as a subsidiary prosecu- 
tor. 

No metter on justified critical assesments, contemporary crime procedure 
is almost imposibile without opportunity principle. Thanks to that, so called 
trivial crime is abstracted from the form of strict criminal procedure. Althought 
the usage of principle shows a lot of advantage in practice ( short procedure, 
unloads courts, reasons of special and general prevention, avoiding stigmatisa- 
tion of perpetrator, material compenzation et ctr.), even the principle shouldn’t 
bee interpreted so extensive. To wide discretion power given to public prosecu- 
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tor in a court practice could bee a good basis for avoidance of law enforcement. 
Control mechanism and limiting of it’s use in any case should bee principle 
of legality of prosecution, and the general purpose of all the criminal sanctions. 


Legal basis of oportunity principle 


Legal bases of contemporary form of modern day criminal proceedings are 
numerous recommendations of Council Europe that dates from end of the 80’s. 
They have not binding, but exclusively advisory character. The importance of 
recommendations in practice is undoubted and evidented, we can see the Article 
15 p.2 of the Statute of Council of Europe, which stipulates that Member States 
may be required to regularly report the implementation of recommendations into 
national legislation and there use in case law. Legislatively and legally important 
are Recommendation No. 18! of 1987 and Recommendation No. 197 of 2000, 
which indicate the need and importance of simplifying the forms of criminal 
proceedings as well as the function and role of the public prosecutor. 


The basic intension of Recommendation No. 18 is to simplify the existing 
forms of crime as intensivly as possible procedure, primarly trought implementa- 
tion of the principal of opportunity, or so called ,,discretionary persecution” in 
national criminal law of the Member states of the Council of Europe. Recom- 
mendation suggested to take out specific measures, such as out-off-court agree- 
ments, or agreements between public prosecutor and defendant, the introduction 
of summary criminal procedure for minor crimes, as wel as decriminalization 
crimes of minor importance, such as traffic, customs, taxes, which are in most 
cases the subject of judicial practice. All of these is especially important for ol 
those countries whose national legislation steel makes differences between crime 
act and mesdemeanors. 


In order to aplly recommendation of Council of Europe to judicial prac- 
tice, and especially that discretionary prosecution, there was necesseary to have a 
direct and good reason for that, per example low level of endangerment of pub- 
lic interes, also the relevant proove of guiltines of desendent of crime act, which 
the public prosecutor has to dispose. Further, the Recommnedation No. 18 gived 
a guedlines which prosecuting authorities have to use while making a decission 
of taking a case, or refusing further case prosecution. Primarly, they have to 
take care for constitutional principles and the historical legal tradition of the na- 
tional legislation, as well as Article No. 5 and Article No. 6 of the European 
Convention of Human Rights and basic freedoms.* This Covention guarantees 


' Recommendation No.R (87) concering the simplification of criminal justice (adopted by the 
Committee of Ministers on 17 September 1987.) www.echr.coe.int 

* Recommendation Rec (2000) 19 on the role of public prosecution in the criminal justice system 
(adopted by the Committee of Ministers of the Council of Europe on 6 October 2000.), 
www.echr.coe.int 

* Law on Ratification of the European Convention for the Protection of Human Rights and Fun- 
damental Freedoms with Additional Protocols, “Official Gazette of Serbia and Montenegro - 
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the right for liberty, security, a fair trial, equality to all citizens by the law, the 
principal of individualization of criminal sanctions, at the same time binds the 
law to prosecuting authorities to be guided by nature while deciding on the apli- 
cation of opportunities, by the gravity and the consequences of crime act, the 
circumstances above crime was commited, the victim’s possition in the crime, 
her personal circumstances and the consequences that how a possible verdict 
could affect to the perpetrator of crime act. 

Next to the proposed guedlines, Recommendation No. 18 especially in- 
sists on the rights of victims criminal offenses which are precisely regulated by 
the Directive of the European Parliament, No. 29/2012.* With thisthe document 
defines the minimum standards and protective measures for victims of crime and 
has been implemented their systematization into three groups - the right to in- 
formation and support, the right to participation of victims incriminal proceed- 
ings and the right to protection. 

Recommendation 18 is particularly important for states whose criminal 
proceedings are based exclusively on principlelegality. They are required by 
national criminal law to prescribe the conditions that must be metto be fulfilled 
so that for criminal acts in which the public interest is not predominantly endan- 
gered, it could be initiatedprosecution. For example, the Recommendation insists 
that the perpetrators of these crimes be prosecutedacts that require the consent or 
request for prosecution by the victim of the crime as well as that the acting 
judges have the authority to discretionfully suspend or terminate criminal pro- 
ceedings under the same conditions andthe circumstances under which the public 
prosecutor as the direct body of criminal prosecution may do so. 

Recommendation 18, which regulates Council of Europe, is complemen- 
tary to Recommendation No. 19/2000 Council of Europe that functions and 
powers of the public prosecutor in criminal proceedings. She gave a recommen- 
dation forauthorization of the public prosecutor to discretionarily decide on al- 
ternatives to criminal prosecution which means guided by reasons of opportunity 
and expediency, to abandon it or to conditionally prolongs it’s own beginning. 


Corelation between opportunity principle, legality and a minor crime act 


The relationship between these two principles is very important because 
they address issues of criminal obligationprosecutions for crimes prosecuted ,,ex 
officio”. It is crucial in both principles is the position of the public prosecutor 
who moves within the framework of the principle of formality. In the period so 
far mostly there was more talk about the pronounced dichotomy and opposition 


International Agreements”, No. 9/2003, 5/2005, 7/2005 - correction and "Official Gazette of RS - 
International Agreements", no. 

* Directive 2012/29/EU of the European Parliament and of the Council of 25 october 
2012.establishing minimum standards on the rights, support and protection of victims of crime 
www.eur-leh.europa.eu 
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of these principles where the principle islegality had a positive and the principle 
of opportunity a negative omen (Cigler, 1995, 560). Over time, their mutual rela- 
tionship became more and more complementary and less and less opposed. 

The principle of legality implies the duty of the public prosecutor to al- 
ways initiate and conduct criminal proceedings procedure when it has at least the 
basis for suspicion that a criminal offense has been committed that is prosecuted 
“ex officio” duties. One of the most complete definitions of the principle of le- 
gality was given by W. Bayer, according to which he is “public prosecutor is 
obliged to carry out criminal prosecution (to initiate criminal proceedings, to 
perform the function of ongoing prosecution ofcriminal proceedings), whenever 
it is probable that the legal conditions for the application of some criminal sanc- 
tions against a certain perpetrator of a criminal offense who is prosecuted ex 
officio, and that there are no legal obstacles to prosecution” (Bayer, 1982, 159). 

On contrary to legality, opportunity gives the right, that is, the authority of 
the public prosecutor to do so for a reason expediency does not initiate or con- 
duct criminal proceedings and if the real and legal reasons for that are met, that 
is, even if he has the appropriate evidence. On that occasion, the public prosecu- 
tor is in discretion decision - making is governed by the public general social 
interest. 

Based on the above, three important common elements of the principles of 
legality and opportunity stand out, that is the obligation to prosecute, the holder 
of the obligation to prosecute and the conditions for the occurrence of prosecu- 
tion (Cigler 1995, 562). 

Synthesizing the content of all three common elements that connect the 
principle of opportunity and legality, we can state that in both cases it is a series 
of driving activities, investigative and the accused, the competent state body, the 
public prosecutor, which are undertaken with the aim of the perpetrator of the 
criminal offense discovers and brings to justice with the prior fulfillment of the 
real and legal reasons that are refer to the becoming of evidence of a certain de- 
gree of suspicion that there is a crime that is being prosecuted ,,ex officio” or that 
there are no obstacles to prosecution (statute of limitations, amnesty, etc.). At 
the same time, it is especially important to ensure that not only no one is inno- 
cent during the criminal proceedings to be convicted and not to initiate criminal 
proceedings against an innocent person at all. More precisely, it is necessary to 
disable the initiation of proceedings when it seems unfounded and not expedient. 

In terms of the ,,demarcation element” - the result of the obligation to 
prosecute, which can be positive or negative - there are different views in the 
part of legal theory. More precisely, the question arises whether one and the an- 
other principle is established in the obligation of the public prosecutor to prose- 
cute or adheres to the principle of legality, it is an obligation and the principle of 
rebuttal on the right to prosecution. Attitude is considered and prevails that the 
principle of legality and obscenity oblige the public prosecutor to prosecute with 
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the difference that is in the first case, in the case of legality, that obligation 
springs or automatically springs from the law, and in the case of opportunity 
only after a comprehensive assessment of expediency based on measuring the 
public interest. So, essentially the criterion of differentiation is a discretionary 
assessment or freedom of decision between several alternatives that is not abso- 
lute and arbitrary but on the contrary limited by a series of juridical and non- 
juridical control mechanisms. Arbitrarly discretionary conduct of the public 
prosecutor, which is really possible, could limit, or completely excludethe public 
interes, which has a strong and not the omitted role of a managerial corrective 
factor. Therein lies the ratio legis of the principle of opportunity, which essen- 
tially does not dangering the constitutional principle of formal legal equality 
before the law and legal security of citizens, ie the rule of law. 

However, the question can conditionally be asked whether the principle of 
opportunity threatens or denies fairness as a moral-ethical value category with 
which it is allegedly incompatible. That kind of a starting point is often derives 
and on the basis of unilateral considerations the correlation of these two princi- 
ples. Be guided exclusively by this value criterion, it is considered that the prin- 
ciple of legality is more appropriate, authoritative and legitimate because of op- 
portunity, that is, by not bringing a legal matter per court, the function of the 
public is flagrantly usurped prosecutor or institutionaling injustice, which is es- 
sentially not true. In this way, the question becomes relevant affirmation of the 
principle of opportunity as well as the collision of reform processes and the im- 
plementation of modern tendencies in the science of national criminal procedural 
law and the achievement of qualitative and quantitative effectiveness of criminal 
proceedings. Cezare Bekarija once spoke about the importance of an efficient 
criminal procedure, an Italian jurist and politician, advocate of the ethics of 
utilitarianism, who considers it just and “useful only an urgent punishment” that 
reaches the defendant of the crime. In order to achieve all that, a modern one is 
needed normative criminal procedural basis in whose concept is the principle of 
opportunity. 

Although in the criminal procedure legislation of the Republic of Serbia, 
the principle of legality is the basic principle of criminal law prosecution, this 
does not mean that these two principles cannot coexist in the same public crimi- 
nal system lawsuits because it is of principled and fair significance (Djurdji¢ 
2010, 10). On the contrary, regardless of the observed differences and similari- 
ties between them, which are mostly of a procedural legal nature, there is an 
increasingly noticeable rapprochement between these two principles both in the 
legislative legal field and in court practice. 

It is evident that the principle of opportunity is more meaningful because 
the competent public prosecutor examines not only the legality of initiating 
criminal proceedings, as is the case with the principle of legality, is already be- 
ing examined and assessed real and legal conditions of substantive criminal law 
and consequently criminal political lawexpediency and justification of its initia- 
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tion based on the general social interest, whichspecifically means that it can but 
does not have to prosecute the perpetrator. From this essential difference, it fol- 
lows the different effects of these principles on the application of criminal sub- 
stantive law. The principle of legality provides absolute certainty of the applica- 
tion of substantive law through the imposition of criminal measures and punish- 
ment (Djurdjic, 2012, 258), while the princip of opportunity ,,breaks the link 
with the theory of absolute punishment” (Grubaé 1988, 79), that is the applica- 
tion of substantive criminal law is limited. This diversity nghtly raises the ques- 
tion the intensity and scope of criminal legal protection, which is automatically 
guaranteed by the law and with opportunity it depends by the assessment of the 
public interest. 

Starting from the fact that the principle of opportunity is characteristic of 
those procedural legislations which adopt the formal notion of a crime, in prac- 
tice it often happens that the crime is committed in all its own way features and 
elements constitutes a criminal offense without the public prosecutor undertak- 
ing criminal prosecution from the reason that in this particular case it is an act of 
minor importance, its execution is not no damage was caused or it was insignifi- 
cant and the perpetrator had a low degree of guilt. In such situations, the princi- 
ple of opportunity, which is based on the institute, is inevitably applied a sub- 
stantive criminal law - an act of minor importance. More precisely in the formal 
legal construction of the criminal the work is absent or it is an insignificant so- 
cial danger, so in such cases the institute is applied of minor importance as a 
general legal basis for the exclusion of the existence of a criminal offense. Omis- 
sion of social dangers as a material element of the crime are criticized by some 
authors and considered a disadvantage of the Criminal Code (Lazarevi¢, 2011, 
74). 

On this way, in the legal system and Justicial practice, it would be easy to 
closing cases ff so called ,,trifled”, minor or ,,light” crime acts. Althought, there 
is a point of justice in that parallel coegzistention of substantive law above pro- 
cedure law mechanisms — minor crime act and opportunity principle — because 
effect of both of them is almost the same. In the West Europe states legislature, 
the ,,trifled” crime acts are in most cases procedured by the principle of oppor- 
tunity of prosecution, while in the Republic of Serbia this problem is in the juris- 
diction of all two laws — criminal material law and criminal proceedings law. 

Minor crime act is a objective-subjective category, which means that for 
it’s existence it’s necessary for relevant circumstances to get happend, corelating 
crime act whith a perpetrator, so crime act should bee ,,trifled” in objective 
sense, and in a subjective sense also (Stojanovié 2015, 52-53). In order to pre- 
vent a full crime proceedings proscution in this situation, there would bee ned- 
ded three condicions — first that level of guiltines of perpetrator is not so huge, 
second that harmful consequences of crime act are to small, or even unrecog- 
nisable, ant third that general purpose af criminal act dos not reqiure a imposi- 
tion as well as the prison sentence up to three years or a monetary amercement 
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is prescribed. A tribunal and a public persecutor could decide if the condiciones 
of endangerment of the protected person goods of small importance and degree 
are met, at the other hand the assesment of the principle of opportunity is exclu- 
sively in jurisdiction of public prosecutor. Viewed from a angke of purpose, the 
essence of the work with small importance, and a principle of opportunity is 
identical and refers to non-undertaking of criminal prosecution,and expediency 
is the basic criterium that the public prosecutor is guided by in assesment. A 
resolution that brings a public prosecutor for a minor criminal act is final, but in 
case of principal of opportunity it has temporarly efect bacause it’s own full 
legal force depends of the fullfilment of previously assumed obligations. That’s 
why it considers that in court practice preference should bee given to a part of 
small importance baceuse that in statement there is no criminal offense in a con- 
crete case, it does not implicitly create a obligation to prosecute. 

That’s why there is a common opinion that applying of the principle of 
opportunity has a supsidiyar character, ie. that it could be aplied in case that 
criminal legal intervention is not included in the domen of the substantive legal 
law. As a editing argument in a count of priority of the minor crime act, it’s 
stated that a existance off criminal offence in exclusive jurisdiction of substan- 
tive, and not criminal proceedings law, and as an additional reason it is stated a 
real danger of arbitrarines and freedom of making decision and evaluating of the 
public prosecutor when invokes to opportunity. There are prevailing attitudes 
that the public prosecutor acts according to the principal opportunity criminal 
prosecution cannot have the complementary character of a institute of acts of 
small significant, but on contrary these mechanismsm are largerly compatible, 
because they have the same common goal, and the differences are evident in 
terms legal conditions of application (Kiurski 2015, 156-157). 

Judicial practice and legal theory confirm that the institute of minor acts is 
not used enough in modern criminal law and _ that there is no significant place 
and function in resolving the issue of easy crime as opposed to a principle of 
opportunity which is, more or les, in consideable expansion and essentially, it 
has priority. 


Evolution of opportunity in a criminal proceedings law of 
the Republic of Serbia 


Intensive processes of globalization and numerous political and economic 
changes in the world have had consequencesthe trend of rapid growth of all 
forms of crime which has led to the expansion of the criminal zone and 
stronglythe ingrained view that ,,repression is the most effective form of the fight 
against crime” (Johnstone 2002). In such an environmentexcessive repression, 
criminalization, punishment and, conditionally speaking, legal violence, the em- 
phasis is allit puts more on the security of society and stricter punishment, and 
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much less on the concept of crime policy based on the rights and needs of the 
student and the victim, like abandoned resocialization, rehabilitation with paral- 
lel reaffirmation of criminal sanctions. Traditional and retributivethe criminal 
law system proved ineffective and crime rates were rising. Impotence and the 
defeat of the repressive criminal justice system inevitably has required a new 
concept of social and legal reactions to crime in which the law of injured part 
and the victim will no longer be marginalized in criminal proceedings, which is 
partly expressed in the application of the principle of opportunity in court prac- 
tice. On the contrary, some legal solutions in our criminal legislation were not 
even taken into account about minimal rights of the injured party, primarily of an 
informative nature, per example to be informed in progress of criminal proceed- 
ings for which is legally interested. This was contrary to the UN Declaration of 
basic principles of justice for victims of crime and abuse of power.” 

These trends have led to strong reform processes for national criminals 
legislations in a number of European countries that are characterized by diver- 
sionary models and simplified forms of criminal procedure that achieve the goals 
of restorative and consensual justice. Basically restorative justice are vorius 
criminal proceedings law mechanisms to support the injured and a victim, in 
terms of content, they refer to alternative forms of responding to a crime, like a 
compesation, restitution, reparation or damagges payment. The goal is to react to 
the committed crime not only legally but also and social measures and to estab- 
lish the state that is most similar to the state that existed before of the committed 
crime (Pavlovié 2008, 859-863). Of course, the implementation of diversion 
models and alternative forms responding to trifled crime does not preclude a 
putative system of criminal sanctions especially punishment of imprisons when 
it comes to serious crimes because they justify it and demand it by criminally or 
politically reasons. 

The development of the concept of restorative justice and the implementa- 
tion of diversionary models also marked reforms in processes of criminal legisla- 
tion of the Republic of Serbia already in the first years of the 21st century, which 
was partly achieved through the introduction of the principle of opportunity in 
the criminal proceedings law of legislation of our country. It is considered one of 
the most significant achievements of criminal policy. In that period, our country 
implemented and ratified several international conventions, treaties and other 
international instruments in order to get more efficient and economical criminal 
procedure and the normative basis for that was the Criminal Code procedure of 
2001.° 

The next general world reform course was introduced by our legislator in 
the CPC from 2001, Articles 236 and 237. which have input the principle of op- 
portunity in our criminal justice system. 


> UN General Assembly Resolution, No. 40/34, 1985 
® Criminal Procedure Code, Official Gazette srj no. 70/01, 68/02 and Official Gazette of RS no. 
58/04, 85/05, 115/05 and 49/07 
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The institute of opportunity has implied the authority or the right of the 
public prosecutor to discretionly decide or to initiate criminal prosecution based 
on the expediency of the public interest. It’s discretionary conduct was applied 
only in relation to the lesser crimes for which he wasprescribed imprisonment 
for up to 3 years and a monetary amercment. All the circumstances that were 
taken into account were taken into assesment,relating to the crime committed, 
the person and his age. International legal standards started from that public 
prosecutors, in addition to being in the function of protecting the public interest, 
are obligeated to ,,search for justice”, that is, they should voluntarily reject the 
criminal report and give up further to prosecution if he did not provide sufficient 
relevant evidence. 


Article 236 of the CPC refers to the conditional opportunity of criminal 
prosecution, which was considered one typeof a hybrid, mixed criminal pro- 
cedeengs law institution that contains elements like non-initiation of criminal 
procedure as well as elements of forgiveness to the perpetrator of the criminal 
offense if he previously fulfills certain obligations (Bejatovic et al. 2012, 32). 
Precisely because of these specifics, it is very difficult to determine a real and 
unique nature of this new institute, because the conditional postponement of 
criminal prosecution, according to some authors, is higherresembled forgiveness 
or some kind of special pardon or pardon sui generis or failureattempts to am- 
nesty from criminal prosecution if the perpetrator of the criminal offense within 
the given period didn’t fulfill accepted obligations (Jeki¢ and Danié 2005, 220). 

The purpose of introducing this procedural mechanism in our legislation 
was to relieve and rationalization of criminal justice, simplification of forms of 
criminal procedure in cases of the trivial crime, non-opening of criminal pro- 
ceedings if a specific criminal matter can solve in a different socially acceptable 
way. At the same time, discretionary assessment is very important for a public 
prosecutor based on the established facts and personality of the perpetrator, that 
he is a suspected ready to act according to his instructions and fulfill certain pre- 
scribed obligations, depreciate or eliminate the consequences of the criminal 
offense from the initiation of criminal proceedings and from the eventual pun- 
ishment. Necessary precondition for his discretionary action, as a postponement 
of the criminal procedure is the fulfillment of material and procedural condi- 
tions, ie existing of reasonable suspicion that a certain person which committed a 
criminal offense that is prosecuted ex officio. When he assessed that the applica- 
tion was conditional to the postponement of the criminal prosecution is justified, 
the public prosecutor states in the minutes that it is legally binding agreement or 
consent of the suspected in terms of content and deadline of specific obligations 
and measures which should be performed. If he fulfills the stated obligation, the 
public prosecutor will reject the criminal report with a decision, otherwise he 
will initiate criminal proceedings. For some of the listed measures and obliga- 
tions, Article 236, paragraph 1, items 2 and 3, the consent of the injured part is 
required as well as that the suspect fulfills the due maintenance obligations and 
to pay a certain amount in favor of a humanitarian or fund organization, or to a 
public institutions. 
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Another possibility of applying the principle of opportunity is provided by 
Article 237 of the CPC from 2001, where it is stipulated that the public prosecu- 
tor may dismiss a criminal complaint without prior postponement of the criminal 
prosecution if the suspect, due to actual remorse, prevented the occurrence of 
damage or the damage is completely compensated and according to the circum- 
stances of the case, the imposition of a criminal sanction would not be fair. In 
this case by the public prosecutor by his own observation without the prescribed 
objective criteria, from case to case assesses the activity of the suspect, which is 
contrary to Recommendation no. (87) 18 Council of Ministers and Recommen- 
dation REC (2000) 19, which suggest prescribing in national legislation criteria 
and measures in order to avoid arbitrariness of the public prosecutor in court 
practice during discretionary decision-making. The decisions from Article 237 
gave broad powers to the public prosecutor because the decision he makes in this 
case was final and was not the subject of any institutional control. The question 
of the implications of a possible misjudgment by the public prosecutor was justi- 
fiably raised possible abuses of his powers. 

Even if it rapresents a modern tendetions, normative solutions of principle 
of opportunity, according to the CPC from 2001. have been a subject uf numeral 
critical analyses by the professional public, because there are incomplete and 
inaccurate legal regulations, and the missing of appropriate criteria brought it to 
it’s different application in case law. Due to that, in 2004. amendments to Article 
no. 236 of CPC were made, which allowed to public prosecutor to required the 
consent of the court fo the conditional postponement of the criminal prosecution. 
There werer also introducted a two of new measures that may oblige the suspects 
to abstain from alcohol and narcotics and undergo psychosocial therapy. 

Inconsistency of case law and a number of legal illogicalities and frequent 
amendmetns and gaps resulted by new solution for opprtunitie and implemented 
in 2006. CPC.’ First, it was repeald determinant “with the consent of the court”, 
and the term of postponement of criminal prosecution was replaced by the term 
, forgiveness prosecution of a suspect who has fulfilled the certain obligation” 
and a public prosecutor got availability of additional alternative measures. Also, 
the order of organizations, funds and public institutions to witch a certain 
amount of money is payed for socially useful and humanitarian work. Like a 
special condition for each of the imposed obligations, it can be ordered to the 
suspect a monetary amecment request to the injured part, or to apologize to him 
personaly. On the other hand, unconditional principle of opportunity is defined 
as a “inexpediency of criminal prosecution due to real resipiscence of a suspect”. 

A special feature of this CPC are two groups of measuers, which the pub- 
lic prosecutor could impose to the perpetrator of the crime (Skuli¢, 2007, 830- 
831). The public prosecuto could impose some measures with no metter on atti- 
tude of injured part, includin elimination or comensation of damages, settlement 
of alimony obligations, consent to withdraval of usin alcohol and narcotics, as 


7 Criminal Procedure Code of the Republic of Serbia, Official Gazette, 46/2006 
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well as employment of the perpetrator of the crime act, on jobs that correspond 
to his working abillities and professional qualifications. 


For measures determining the payment af a certain amount of money in 
favor of a humanitarian organizations or public institutions related to the per- 
formance of soccially usefull and humanitarian work, it’? nedded a prior consent 
of the injured part. 


The specifity of “adhesive measures” which include the personal appology 
of the perpetrator of criminal act to the injured part and a fullfilment of monetary 
amercment, consist the fact that public prosecutor may designate them as an ad- 
ditional obligation, in addition of the any above basic measures. 


The principal of opportunity had undergone by numerous and significant 
changes by the amendments of CPC 2009.* Actually, the possibilities of apply- 
ing the opportunity to criminal offences for which a prison sentence of up to 5 
years and a number of measures avaliable to public prosecutor has increased. 

As a special novelty, the CPC foresaw the possibility thet the public prose- 
cutor, untill the end of main trial, with cummulative fullfilment of two condi- 
cions — the consent of the court, and that is a criminal offense for which it is, as 
the main punishment is inprisonment for up to 3 years and a monetary 
amercment — to drop the criminal prosecution, if the suspect previously fulfills 
one or more of the following prescripted measures, - eliminates the harmful con- 
sequences, or compensate for the damage caused by paying a certain amount of 
money in favour of a humanitarian organization, fund or public institutions, per- 
form socially usefull or humanitarian work, fulfill the obligations about mainte- 
nance, to undergo withdrawal from alcohol and drug use with psychosocial ther- 
apy, to past the driving test and complete the another propriate cours and other 
obligations determined by a final court decisions and respect the other restric- 
tions, primarly those relating to measures protection from domestic violence. 
For some of these measuers (payment monetary amount in favour of humanitar- 
ian organization and the performance of socially usefull and humanitarian work), 
the prior consent of the injury part is required. Possibility of public prosecutor to 
drop the criminal prosucution untill the end of main trial is also envisaged, if it is 
a criminal offense which it is prescribed imprisonment for more than 3 years and 
up to 5 years only if he approves it with his decision of out-of-court panel. 

When a court renders a verdict rejecting the indicment due to the with- 
drawal of the public prosecutor from the criminal prosecution, because the sus- 
pect fulfiled one of the stated obligations toward the injured part, the injured part 
could not be acquired by the status of a subsidiary prosecutor, because there is 
no basis for that. 

Conditional waiwer of the already initiated criminal prosecution, as a new 
legal possibility, caused the dilemma in theories and practicis and the question 
wheter this is really about obstruction because the public prosecutor is ,,de facto” 


* Official Gazette of the Republic of Serbia no. 72/2009 
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giving up from the charge and not the prosecution. Strictly observed, it’s consid- 
ered that here it is not a typical opportunity because the prosecution started here, 
so during the criminal procedings looks like public prosecutor just gave up. 


No metter on this different interpretations, which has no essential, but 
more legal theorethical significanse, new measures from 2009 CPC obliges the 
public prosecutor to always examine ,,ex officio” wheter there exist conditions 
for the application of the principle of conditional opportunity about crime of- 
fense for which it is prescribed monetary amercment and imprisonment up to 3 
years, which made this principle basic and not a deviation of the principle of 
legality (Bejatovi¢ et al. 2012, 57-59). This could be a most significant feature 
and a novelty of a CPC 2009. which contributed to a more intensive qualitative 
and quantitative application of the principle of opportunity in court practice. 


Principle of opportunity in positive criminal legislation of 
the Republic of Serbia 


Proceeding of the public prosecutor by the principle of opportunity in ap- 
plied Criminal Procedure Legislation of Republic of Serbia is regulated by Arti- 
cles no. 283 and no. 284 of the CPC from 2011.’ 

Although the principle of legality was accepted in our criminal proceed- 
ings legislation, a new CPC continued the tradition of application of opportunity 
by offering to defendant, instead of criminal procedure and sanctions, anjurment 
or rejection to prosecute, if he fulfills a certain previously taken a social usefull 
obligation. Therefore, this are the discretionary powers of the public prosecutor 
causally related to reparative activities of the suspect, aimed at finding the stan- 
dards of justice and fairness. 

This new Code solves the application of principle of opportunity on almost 
the same way, which is now, unlike the previous period, applied in a great extent 
in a simplified way. Proceeding of public prosecutor according to this proce- 
dural institute are realized in two forms — to postponement criminal prosecution 
and dismiss criminal charges. 

The regime of postpomenent of criminal prosecution refers of any criminal 
offense for which is prescribed the sentence of monetary amercment even up to 
inprisonment for 5 years. In order for that to happen, it is necceseary for a sus- 
pect to accept and fullfil one ore more diferent obligations assigned to him by a 
public prosecutor, guided by goas of opportunity. the kind of obligations ranges 
from eliminations of harmful consequences, compensation for caused damage, 
payment of monetary amount to humanitarian organizations or public purposes, 
performing sicialy usefull or humanitarian work, quiting of use of alcohol and 
drugs, all the way to eliminating the causes of violente biheviour throught sub- 


° Criminal Procedure Code of the Republic of Serbia, Official Gazette, no. 72, 2011 101/2011 
121/2012, 32/2013, 45/2013, 55/2014 
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mission psihological treatment and the fullfilment of other obligations and re- 
spect for the restrictions, established by a final court decision. 


It is evidente that pospomenet is a only a transitional phase in a succesive 
conduct of public prosecutor who will make the decision of prosecution after the 
expiration of deadline for fullfilment of the suspect’s obligations. Precisely, pro- 
cedings won’t bee initiated temporarly, because of the fact that ultimate point is 
a fullfilment of commitmens and giving up it’s menagement. If the suspect in 
the given period, that can't be longer than a | year, can not fullfil the obligation, 
the public prosecutor will reject the report by his decision, and he wil inform the 
injured part, who has no wright to object to the upper-public prosecutor. But, if 
the injured part is not satisfied with the decision, or the damage is not reim- 
bursed, he reserves the right to release his substantive law in further civil pro- 
cedings. 

One of the important differencer in relation to the previuos solutions is that 
no longer possible conditioned refusal of the public prosecutor from criminal 
prosecution as it was before the end of a main trial, but public prosecutor’s dis- 
cretionary assesment is now limited, and reduced to pre-investigation actions, or 
at the stage of deciding of criminal report, which is in line in the concept of the 
prosecutorial investigations. 


Also, the valid Code gave up from controversial decision, which postpones 
for the criminal prosecution, as well as a assumption and execution of certain 
obligation of the suspect required a consent of the court and consent of the in- 
jured part. This consent and the consent of the injured part are not requred any 
more, because about all issues above exclusively decides the public prosecutor. 
In this way, the status and a functional position of a public prosecutor is qualita- 
tively sthrenghtened and lives him a wide margins for manevaur for aplication 
of the opportunity. As a state institution, the public prosecutor is authorized and 
competent to decide freely and at the same time to protect the public intereste 
and a injured part ineterst. 

Regarding the range of obligations that public prosecutor imposes on the 
suspects, the previous solutions had been taken over and retained, with the difer- 
ence that possibilities of determing (imposing) the measure of taking a driving 
test are excluded exams and additional driving training and other appropriate 
course and an earlier measure of submision psychosocial threatment refers only 
to te elimination of causes of the violent behaviour. 

In addition, the curent CPC has established the possibility of ,,institutional 
monitoring” and control by an executive measures ordered by the public prose- 
cutor, which is a very significant innovation. Actually, control over by perform- 
ing the undertaken obligations is performed by the commisioner of the adminis- 
trative boda responsible for the execution of criminal sanctions. 

The decision of postpone the criminal prosecution is made in the form of 
order. 
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CPC from 2011. didn’t regulate the procedure of distibution of financial 
resources intended for humanitarian organizations and public institutions and 
there was no legaly precription for control of spending those funds. Public 
prosecutor, at there own discretion, decided of the direction of these funds, 
which potentionaly open space for possible abuses. By ammendmets from CPC 
2014.'° these shorcomings have been eliminated, and all avaliable funds of im- 
plementation by principle of opportunity, are transferred on one acount and then, 
on a basis of a publicly conducted competition by ministries of justice, distrib- 
uted to final users. Exeptions of these rulle are cases of direct allocation of these 
funds for the threatment of children abroad, when the Republic Fund for health 
insurance is able to provide it on this bases. 

Other form of applying the principle of opportunity up to an adult persons, 
perpetrators of crime act, by a Legislation of Republic of Serbia, is a posibillity 
to dissmis criminal report, althought there exist all conditions for prosecution. 
This form is regulated by an Article No.283, part 3. by Criminal Procedure 
Code, and in theory and also in the court it is called ,,unconditioned” or ,,pure” 
opportunity. 

Actually, it’s neccesery to admit three main conditions, regulated by the 
Code — first, it shoud be a criminal offense which is punishable by inprisonment 
for a term not longer then three years, second, that the suspect is due to the real 
remorse prevented the occurrence of the damage, or compensated the damage 
completely, and third, that the public prosecutor asses that the imposition of 
criminal sanction would not be fair, according to circumstances of the case. 

As same as a institution of postponement of criminal prosecution, this is a 
deviation from principle of legality, because it is about minor crimes, for which 
the criminal prosecution is not always necceseary and fair-porposeful. The 
criminal-political justification of this form of opportunity arises from reestab- 
lishment of the previous situation between the accused and the injured part, or it 
comes to reconciliation between them and normalization of relations. Conse- 
quently, the sanctuary intervension by the state could only be counterproductive. 

Deciding of the rejection of the criminal report, the public prosecutor de- 
cides on the criminal prosecution completely independently and by ful discre- 
tion, assesing the fairness of the possible imposition of the criminal sanction, 
especialy guided by the circumstances which are related to the personality of the 
accused and under which the crime is done. 

The application of this form of opportunity is very rare in practice, because 
there are no clearly defined objective and measurable criterias, more precisely, it 
all comes down from the personal assesment and observation of the public 
prosecutor. Tha’ts why, during the discretionary assesment, he mainly manages 
to analysis of the defendant’s action, that’s if he was, in the preventing of occur- 
ence of damage or it was compensation completely voluntarly, freely, regardles 
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of the action of external or other factors, and what was his determinig moral and 
ethical motive, which is the base of his real remorse. Sometimes the honesty of 
the conduct and the real remorse of defendant could be assesed on the basis of 
external manifestations of his behaviour (crying, physical gestures and other 
fellings). Another important element of the assesment of the public prosecutor’s 
expediency are certainly the data from criminal and misdemeanor records, that 
gives an answer if it was the person proned to criminogenic and violent behav- 
iour. 

This form of opportunity is much simpler in practice, it is not conditioned 
by deadlines and execution obligations by the defendant, the agreement of dam- 
age compensation. If cumulative conditiones are met, prescribed by the law, then 
the public prosecutor may reject the criminal report, on this basis and if defen- 
dant opposes such a decision (Bejatovic et al., 2019, 35), also if he has fully and 
voluntarily manifested his freely expressed will to remove the consequences of 
his behavior. 

Before making a decision of rejecting a criminal report, the public prose- 
cutor, in order to fully objectify his assesment of expediency, also practices es- 
tablishing contact with the injured part, notin terms of obtaining his consent ti 
dissmis the criminal report, but in order to verify wheter the defendant was 
really fully compensated the caused damage. 

So, by rejecting the criminal report on this ground, the criminal case ends, 
provided that injured part has no more right for objection to the higher public 
prosecutor, in order to protect his legal interes. More precisly, the public prose- 
cutor informs the injured part that there is no place for objection. 


Concluding remarks 


Although it is a deviation from the principle of legality, the opportunity in 
modern criminal proceedings is a very important instrument of simplified proce- 
dural forms by which minor crimes are resolved in the zone of the actions of the 
public prosecutor and not the court. This is in agreement with the Recommenda- 
tions of the EU Council of Ministers, which suggest simplification, diversionary 
forms of criminal procedure in the state response to crime and the installation of 
a new role of public prosecutor, all with the primary goal of ensuring the effi- 
ciency of criminal proceedings and criminal justice. 

However, although twenty years have passed since its legal standardiza- 
tion in our criminal procedure legislation, the experiences in its practical applica- 
tion are even before the initial reservations, positive but the expectations were 
significantly higher, especially in terms of the scope of its application. This is 
evidenced by the available statistics (Bejatovi¢ et al. 2019, 35) of prosecutorial 
practice, which indicate insufficient use of the capacity of this legal institute. 
They show that the total number of criminal cases in primary and higher prose- 
cutor's offices in the Republic of Serbia, which were resolved by applying the 
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principle of opportunity - postponement of criminal prosecution - is 13.6%, 
which can be assessed as relatively insufficient with the fact that there are no 
limiting circumstances which limit discretionary actions conduct and decision- 
making of the public prosecutor. 

The analysis of prosecutorial practice shows that the reasons for this 
should be sought on the part of the public prosecutor who justifies his reserva- 
tions in the application of both forms of the principle of opportunity by criminal- 
political reasons of fairness in the protection of public interest, equality of all 
citizens before the law legal certainty and the moral requirement that the defen- 
dant be punished. More precisely, in the absence of measurable objective crite- 
ria, it is difficult in any particular case to strike a balance between social and 
individual interests, so in such circumstances more priority is given to the public 
interest, which is conditionally said, logical and justified. Of course, the applica- 
tion of the principle of opportunity can in practice lead to a number of unfair 
situations, to the possible denial of justice as a moral and ethical category and 
other implications that may provoke reactions from the professional and lay pub- 
lic, which increases public prosecutorial reservations. That is why the instruc- 
tions of the Republic Prosecutor's Office on objective, measurable criteria re- 
garding the practical application of the principle of opportunity in order to relax 
the objection in their expedient treatment and uneven practice are extremely im- 
portant. 

In the conditions of impotence of the system of classical punishments and 
failure of resocialization, a solution in response to milder forms of crime should 
be sought either in greater application of newly introduced legal institutes or 
their transformation and adaptability to traditional legal solutions in order to 
achieve full legal effect of proclaimed goals. The question justifiably arises 
whether the modern "legal-sociological" concept of restorative justice is one of 
the solutions that reduces the role of the state in the conflict triangle - the perpe- 
trator, the victim, the state as advocated by some criminologists, because it opens 
more room for maneuver direct involvement of interested parties in resolving the 
consequences of the committed crime. 

One of the most important instruments in this area is certainly the principle 
of opportunity with the correction of its existing modalities - for example 
through more significant and active involvement of the victim in the resolution 
of the criminal case and reaching a mutual compromise of interest with the inevi- 
table and verifiable corrective role of public Attorney. 
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